


THE LAW REPORTER. 


SEPTEMBER, 1846. 


TRIAL BY JURY IN NEW YORK. 


Tue following remarks are intended to apply only to the trial 
by Jury, as affected by the decisions of the supreme court of the 
state of New York. It is not our purpose to inquire to what ex- 
tent the principles of those decisions have been adopted elsewhere, 
but merely to show that the principles themselves, are no less 
at variance with common law, than they are with common sense. 
They are, moreover, unsanctioned by any statute, and afford a 
most unfortunate specimen of judicial legislation. 

In the case of Coleman v. Hagerman, (cited 6 Cowen, 564,) the 
court granted a new trial, because Graham had been admitted a ju- 
ror, after swearing on his examination, that he had no knowledge of 
the facts in question, and no bias or prejudice for or against either 
of the parties; but that from what he had read of the affair in the 
newspapers, he had formed and expressed the opinion that the 
defendant ought to be exemplarily punished. In the case of the 
People v. Mather, (4 Wendell, 242,) the court held that the law 
‘attaches the disqualification to the fact of forming and expressing 
an opinion, and does not look beyond, to examine or weigh the 
evidence on which that opinion is founded.” ‘ Can a juror,” said 
the court, “be impartial or indifferent to the question, who, from 
a knowledge of the fact, confesses that he has made up his mind 
that the accused is guilty? It is a fallacy to suppose such a man 
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stands impartial, merely because he had no malice or ill will 
against the defendant.” (6 Cowen, 563.) In the case of the Peo- 
ple v. Vermilyea, (7 Cowen, 125,) said the judge delivering the 
opinion of the court: “I cannot accede to the proposition that a 
juror may not be questioned whether he has formed or expressed 
an opinion.” 

These decisions, which are confirmed and strengthened by vari- 
ous others, establish the following rules, namely : 

I. A man is incompetent to serve as a juror in a case in which 
his opinion of the merits of the controversy has been formed from 
his own knowledge of the facts in issue, although he is wholly free 
from all favor or malice towards either of the parties. 

II. A man is incompetent to serve as a juror in a case in which 
he has formed or expressed an opinion of the merits of the contro- 
versy, founded on information derived from the newspapers, or 
any other source. 

III. A man called as a juror may be interrogated as to the fact 
of his having formed or expressed an opinion of the merits of the 
controversy ; and his confession that he has formed or expressed 
such opinion, is of itself sufficient evidence of his incompetency. 

Before trying these three rules by the practice and principles 
of the common law, let us bring them to the test of common 
sense. 

Rule I. A man who sees a murder committed cannot serve as a 
juror on the trial—why? Because he has formed an opinion 
on the testimony of his own senses. That is, jurors must be solely 
influenced by the declarations of others, and not by their personal 
knowledge! In no other relations of life do men act upon this prin- 
ciple ; on the contrary, personal knowledge is deemed the highest 
kind of evidence. But it is said, all the jurors should have the 
same evidence before them. ‘The rule supposes that the juror is 
known to have been a witness of the transaction. He will of course 
be made a witness at the trial, and his testimony puts the other 
jurors in possession of all the information he himself acquired by 
being an eye-witness. We shall see presently that the common 
law provides for this very case, and prescribes the form of the oath 
to be taken by the juror when called as a witness. 

Rule II. A man who reads in the newspaper, or receives from a 
friend, an account of a murder, and believes what he has read or 
heard, is incompetent to serve as a juror on the trial of the murderer 
—why? Because it is feared he will not give a verdict according 
to evidence, although he should swear to do so, and could have no 
motive to do otherwise. What a libel on human nature! No mat- 
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ter how impartial, upright and intelligent a man may be, he is 
declared by the supreme court of the state of New York unfit to 
sit in judgment on his fellow-man, simply because he had read in 
a newspaper certain statements respecting him, and had from those 
statements necessarily and unavoidably drawn certain conclusions. 
Of the practical operation of these rules we shall speak hereafter. 

Rule III. The evidence of the disqualification of the juror is 
furnished by the juror’s own declaration, and is of so vague and 
undetermined a nature, that almost every man, whether examined 
on oath or not, may with a safe conscience excuse himself from 
serving on a jury. It is most probable that a man who is indicted 
is guilty, since a grand jury has, after investigation, declared him 
to be so. Every man, therefore, who is called asa juror in a 
criminal case, knows that the defendant has been arrested for crime, 
and has been found guilty by twelve or more grand jurors, acting 
under the solemnity of an oath, and after the examination of wit- 
nesses. If, therefore, he may excuse himself from serving on the 
jury, because he has heard or read that the accused had committed 
a crime, and supposed his information was correct, much more 
may he excuse himself, when the very records of the court, and 
the proceeding in which he is called to act a part, all bear testi- 
mony against the defendant, and encourage an opinion of his guilt. 
Should a juror when called, declare that he had formed an opinion 
of the defendant’s guilt from the declarations of a neighbor, he 
would be set aside as incompetent; but should he declare his opin- 
ion was founded on the oaths of the grand jury, he would proba- 
bly be told he had no right to form an opinion on such grounds, 
and would be compelled to serve. So much for the common sense 
of these rules. 

Let us now see how far they are sanctioned by the common law. 

I. Does personal knowledge disqualify a juror? “Tt is no ex- 
ception against a person giving evidence for or against a prisoner, 
that he is one of the judges or jurors who is to try him.” (2 Russell 
on Crimes, 609.) The form of the oath, when a juror is a wit- 
ness, is, * ‘The evidence you shall give to this court and your fel- 
lows,” &e. On the trial of Mary Heath for perjury, one of the 
jurors was sworn as a witness in behalf of the prosecution. (10 State 
Trials, 123.) ‘The jury may go upon evidence of their own 
personal knowledge, being returned de vicineto.” Vaughan, chief 
justice, in Bushnell’s case, (Vaugh. 147.)  “ Vicinetum is de- 
rived from the word vicinus, and signifieth neighborhood, or a 
place near at hand, or a neighbor-place ; and the reason wherefore 
the jury must be of the neighborhood, is for that vicinus facta vici- 
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ni presumitur scire.” (3 Coke upon Litt. 468.) “Ifa juror says 
he will pass for one party because he knows the verity of the mat- 
ter, this is no challenge ; but if he says it is for favor, it is a good 
challenge, if the triors found he spoke it for favor and not for 
truth.” (‘Trials per Pais, 189.) In an action of replevin, a juror 
was challenged for favor. The cause was submitted to triors, and 
the charge of Justice Babington to the triors, is thus given: “ If 
he will pass for one party whether the matter be true or false, he is 
favorable ; so, if he has said he will pass for one party, if it be for 
affection that he has to the person, and not for the truth of the 
matter, he is favorable; but if it be for the truth of the matter, 
that he has knowledge of, he is not favorable. Wherefore you will 
inquire according to what I have said.” (Fitz. Chall. 22.) In trials 
before the house of lords, individual peers, although acting in fact 
as jurors, have repeatedly been examined as witnesses. 

II. Does an opinion formed or expressed, disqualify a juror? 
This question has already been answered in part, by showing that 
an opinion founded on personal knowledge does not disqualify. 
In the case of the King v. Edmonds, Chief Justice Abbot (1821) pro- 
nounced the decision of the king’s bench. ‘ ‘The last ground for 
the motion for a new trial, was the refusal of what has been called 
a challenge to the polls, in the case of special jurymen. This 
challenge was made on the ground of opinions supposed to have 
been expressed by these gentlemen, hostile to the defendants in 
this cause. There was no offer to prove such an expression by 
any intrinsic evidence, but it was proposed to obtain such proof 
by questions put to the jurymen themselves. 'The Lord Chief 
Baron refused to allow such questions to be answered ; and, in our 
opinion he was right in his refusal. 'The language of Mr. Serjeant 
Hawkins upon this subject (Lib. 2, Ch. 43, sec. 48,) is, that if the 
juror “hath declared his opinion beforehand that the party is 
guilty, or will be hanged, or the like, yet if it shall appear that the 
juror hath made such declamation from his knowledge of the cause, 
and not out of ill will to the party, it is no cause of challenge.” 
So that, in the opinion of this learned writer, the declaration of a 
juryman will not be a good cause of challenge unless it be made in 
terms, or under circumstances, denoting an ill intention toward the 
party challenging. A knowledge of certain facts, and an opinion 
that those facts constitute a crime, are certainly no grounds of chal- 
lenge, for it is clearly settled that a juryman cannot be challenged 
by reason of his having pronounced a verdict of guilty against 
another person charged by the same indictment.” (4 Barnewell and 
Alderson, 471.) 
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II. Can a juror be asked whether he has formed or expressed an 
opinion as to the matter in issue? “ If a juryman has expressed his 
wishes as to the result of the trial, or his opinion of the guilt or 
innocence of the defendant with a malicious intention, on evi: 
dence of the facts, he will be set aside.” 1. Chitty’s Crim. Law, 
542.) Trial of Peter Cook at Old Bailey for high treason. ‘The 
prisoner challenged William Walker, a juror, and asked if he had 
said the prisoner was guilty, or would be hanged. Baker, on be- 
half of the crown — “ My Lord, he is asking the juror the ques- 
tion.” Justice Rokeby —“ That is a fact the prisoner should prove 
upon him.” Counsel for the prisoner —“ 1 think any man, my 
lord, that comes to serve upon the jury, may be asked any ques- 
tion that does not make him guilty of any offence, or liable to 
punishment. Now if any of these gentlemen that are returned 
upon this panel, before the summons have declared their opinion 
that the prisoner is guilty, or ought to suffer, with submission, the 
prisoner may ask such a question, whether he have said so, yea or 
no.” -Justice Poweli—‘* He cannot on a voir dire be asked any 
such question.” Justice Rokeby —*‘ It is not denied to be a mate- 
rial question, but it must be made out by proof.” (13 State Tri- 
als, 334.) 

We now return to, and continue, the decision of the court 
of king’s bench, already quoted. (4 Barnewell and Alderson.) 1. 
C. J. Abbott, after quoting a number of authorities, proceeded, 
‘‘ These ancient authorities show that expressions used by a jury- 
man are not a cause of challenge, unless they are to be referred to 
something of personal ill will towards the party challenging ; also 
that the juryman himself is not to be sworn, when the cause of the 
challenge tends to his dishonor; and, to be sure, it is a dishonora- 
ble thing for a man to express ill will towards a person accused of 
crime, in regard to the matter of accusation; and accordingly we 
find it established in late times, namely, 8 of William III., at the 
trial of Peter Cook, that such questions are not to be put to the 
juror himself. So that all the authority in the law on this head is 
against the defendants, and shows that the refusal of the lord chief 
baron to allow the proposed question to be answered, was most 
proper, and agreeable to the law.” 

It is perfectly obvious, from the authorities we have now cited, 
that, by the common law, no man is disqualified from serving on a 
jury, on account of the opinions he may previously have formed 
or expressed, unless those opinions indicated personal ill will, and, 
moreover, that he cannot be himself interrogated, for the pur- 
pose of eliciting proof of such ill will. But the common law of 
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England is the common law of the state of New York, where not 
altered by statute ; and hence we perceive the responsibility as- 
sumed by the supreme court, in subjecting, on its own authority, 
the trial by jury to the three new and monstrous rules we have 
been examining. 

The practical operation of these rules is most disastrous, being 
harassing to the community, causing great expense, often giving 
impunity to crime, and exposing the administration of criminal 
justice to obloquy and suspicion. Ours is the greatest newspaper 
reading population in the world; not a man among us fit to serve 
as a juror, who does not read the newspapers. Every great and 
startling crime is paraded in their columns, with all the minuteness 
of detail that an eager competitor for public favo~ can supply. 
Hence the usual question, which has now become almost a neces- 
sary form in empaneling a jury, “have you formed or expressed 
an opinion ?” is virtually equivalent to the inquiry, ‘‘ do you read 
the newspapers ?”” We can readily conceive of a crime so auda- 
cious in its perpetration, and so momentous in its consequences, as 
to engage the attention of the whole community, and to become 
the subject of newspaper representation, and of familiar conversa- 
tion. ‘I'he facts, moreover, may be so palpable as to leave no room 
for doubt. Under such circumstances, it is utterly impossible that 
any man of common intelligence, and not wholly secluded from 
society, should be found, who had not formed an opinion. Hence, 
according to the New York supreme court, the culprit must 
remain without trial, and of course without sentence, unless twelve 
men can be discovered in the community, who have never heard of 
a transaction which has filled all the newspapers, or who, having 
heard of it, were too imbecile to have any opinion about it. Let 
us suppose, for instance, that the president of the United States is 
murdered in the very act of delivering his inaugural address, in the 
presence of assembled thousands. His murderer avows and glo- 
ries in the revenge he has taken for real or imaginary wrongs. 
Every newspaper is crowded with descriptions of the catastrophe 
by eye-witnesses, and with all the particulars of the arrest, exam- 
ination and confession of the murderer. How is a jury to be 
selected for his trial in accordance with the three New York rules ? 
Those who witnessed the act, embracing the officers of govern- 
ment and the most distinguished citizens in the United States, are 
disqualified by the first rule ; and the second and third exclude the 
whole population who have heard or read the circumstances of the 
murder. Hence the criminal must remain untried, unless twelve 
men can be dragged from garrets and cellars, from hospitals or 
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prisons, or the places of concealment, where no intelligence of the 
dreadful deed had penetrated ; or unless twelve men can be found 
so idiotic, as to be incapable of forming an opinion of the guilt of 
the murderer, notwithstanding his own confession, and the declara- 
tions of a multitude of spectators. Are we supposing an extrava- 
gant or impossible case? Alas! the case is more historical than 
hypothetical. ‘The late abortive attempt in the city of New York, 
to obtain a jury for the trial of Polly Bodine for murder, forcibly 
illustrates the disastrous consequences of the rash innovations made 
by the supreme court on the common law. We quote from a 
newspaper report: 


Tariat or Potty Bopine Asanponep. At the evening session there was an 
immense attendance of jurors, being the remainder of those from the seventh 
ward, and the whole of the panel from the eighth ward. Mr. Graham, one of 
the counsel for the prisoner, rose and stated that himself and colleague and also 
his client had become convinced of the difficulty attending the attempt to bring 
on the trial in this county, and they had concluded to move for an arrest of the 
proceedings, and that the jurors thus far empaneled be dismissed. ‘The motion 
was assented to by the counsel for the prosecution. Judge Edmands entered into 
a history of the attempt to empanel a jury. The court has been Two WEEKS AND 
A HALF laboriously engaged in the effort ; between Five AND sIX THOUSAND have 
been summoned and called as talesmen, and upwards of Four THOUSAND of those 
personally examined by the court, either as to their fitness for jurors, or in rela- 
tion to their excuses. He had proposed ten days ago to take the very course 
which has now been suggested, but was overruled. He granted the motion, and 
ordered the jurors thus far empaneled to be discharged. 


Who can estimate the obloquy and reproach which such a state- 
ment necessarily brings upon the administration of justice in our 
country. Of these six thousand persons summoned as jurors, pro- 
bably not fifty were legally disqualified from serving ; and instead 
of fifteen days being fruitlessly expended, and thousands being 
called away from their business, half an hour would have sutliced 
for empaneling an impartial jury, had the process been regulated 
by the rules of the common law, instead of those arbitrarily im- 
posed by the supreme court. And these new rules have been im- 
posed professedly for the purpose of securing a fair trial! But is 
that a fair trial, which gives all the advantage to one party? Is 
no fairness due to an outraged and suffering community? Is the 
public to be deprived of the services of its most intelligent and up- 
right citizens in the jury-box, and are none to be permitted to sit in 
judgment upon the murderer, but the most heedless and uninformed 
of the population? Such proceedings as those we have noticed 
give every possible chance of impunity to the criminal. While the 
virtuous and intelligent citizen is necessarily excluded, the doors 
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of the jury-box are thrown wide open to the friends and accomplices 
of the prisoner, and it is a marvel, that in the case of Polly Bodine, 
they did not enter. The only reason that can be assigned why 
they did not is, that she came from a foreign country, and that her 
friends and accomplices, if any, were not to be found among the 
New York jurors. 

Another most grievous abuse resulting from the present practice 
is, that it virtually renders jury service a matter of choice, contrary 
to every principle of justice and security. This service is an oner- 
ous one, and heavy fines are found necessary to compel its per- 
formance ; and to prevent collusion, the jurors are usually selected 
by lot. But the interrogation about opinion, puts it in the power 
of any man to excuse himself from the service, while it affords those, 
who, from sinister motives are desirous of serving, equal facility 
for placing themselves on the jury. It is reported that many who 
were summoned in Bodine’s case, had the precaution before being 
called, to remark to a bystander, I think Polly Bodine ought to 
be hanged ;”’ and then when his name was announced, he truth- 
fully confessed that he had expressed an opinion, and was excused 
of course. Had the prisoner the good fortune to have had twelve 
friends among the multitude who attended, they would have been 
strained out of the four thousand examined, and by a verdict of 
not guilty, would have illustrated the fairness of the trial by jury, 
as secured by the ingenuity of the supreme court of the state of 
New York! 

But it may be asked, is it of no consequence what opinions rela- 
tive to the guilt or innocence of the accused may have been ex- 
pressed by a man called to act as a juror? Most certainly, and 
the law provides a prompt and safe mode of determining whether 
those opinions do or do not disqualify him. It will be recollected, 
that in the case of Peter Cook, already cited, Justice Rokeby re- 
marked, that it was not denied by the court, that the question 
whether the juror had said the prisoner was guilty and would be 
hung, was a material question, but it must be made out by proof. 
By material, the judge meant important. Such a declaration made 
by a juror afforded presumptive cause for a challenge, but what 
kind of challenge ? 

By a challenge is meant an exception to a juror, and the suffi- 
ciency of the exception is determined by the court, or by triors, 
according to its character. Challenges to a particular juror are 
either principal or to the favor. The first are founded on al- 
leged legal disqualifications, such as kindred, interest, office, mal- 
ice, and when the facts are conceded, the challenge is allowed or 
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rejected by the court, because the question submitted is merely a 
legal one. Challenges to the favor relate to circumstances induc- 
ing a belief or suspicion of partiality or ill-will, but not necessarily 
conclusive, and about which the law can lay down no general rule 
applicable to all cases. Now the expression of an opinion, not 
necessarily bearing malice or favor on its very front, but neverthe- 
less consistent with either, is precisely such a circumstance, and is 
a challenge to the favor. Whether such an opinion disqualifies, is 
a question not of law but of fact, and is to be determined, not by 
the court, but by triors. The very same words may or may not 





indicate partiality, according to the tone and manner, and time and ke 
place, of their utterance. It may be a nice question, whether a % 
homicide reported in the newspapers, amounts to murder, or is * 


only manslaughter. One man may declare his conviction that A. 
B. is guilty of murder, giving merely his opinion of the judgment 
of the law on the facts presented, without a particle of feeling for ? 
or against the offender, who is unknown to him; while another, " 
dwelling on the bad character of A. B. and his past misdeeds, may 
passionately pronounce hima murderer. Had the juror in the case i 
of Peter Cook been regularly challenged, triors would have been \y 
appointed, and witnesses would have been called to prove that he Ke 
had said the prisoner was guilty and would be hung. If the testi- : 
mony had stopped here, possibly the triors would have found him . 
not indifferent, or in other words pronounced him disqualified from . 
serving. But had it appeared, on cross examination, or by other ae 
witnesses, that he was totally unacquainted with the prisoner, and | 
could have no personal ill-will towards him, and that the opinion i 

( 





he had expressed was founded solely on the information he had re- 
ceived from a neighbor, the triors would, no doubt, have found him be 
indifferent. But suppose the court had permitted the juror himself 
to be examined, he would gladly have admitted the expression of 
the alleged opinion, and thus escaped the confinement of the jury- 
box. Had he been asked, however, whether his feelings were so 
biased against the prisoner, that in a case of life and death, and ie 
acting under the obligation of an oath, he could not, or would not 
render an honest verdict according to testimony, he would have 4 
returned an indignant negative to the insulting inquiry. And such, | 
in fact, is the purport of the common question put in our courts, 
‘have you formed or expressed an opinion,” and hence the Eng- 
lish courts will not tolerate it. It is only because custom has ren- 
dered it familiar, that we do not resent it as an impeachment of our 
integrity. 

No absurdity like our modern mode of selecting jurors, is prac- 
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tised in any other country. Individuals have recently been tried, 
both in England and France, for attempting to murder the respect- 
ive sovereigns. ‘The attempts were public, and in the highest 
degree audacious, and a free press gave immediate and universal 
information of the details. Not aman in Paris or London was 
ignorant of the event; yet in neither city was a juror asked if he 
had formed an opinion. No difficulty was experienced in select- 
ing jurors, and no doubt rests upon the righteousness of their ver- 
dicts. 

The judiciary is the only conservative feature of our government. 
To it we must look for protection, for life and property. It is the 
only rampart under which the weak and despised can take refuge 
from the persecution and intolerance of the strong and of the many. 
How important, then, that its power for good and for safety should 
be strengthened and guarded by the reverence, affection and confi- 
dence of the community! How lamentable, then, that in the most 
important cases, cases of high-handed, atrocious, audacious crime, 
the jury-box should be virtuous and intelligent, and freely opened 
to the associates and sympathizers of the criminal! And this reck- 
less, wanton violation of the law of the land has been perpetrated 
to afford greater security to innocence, than that granted by the 
legitimate trial by jury! ‘This surely is not the age nor the land 
in which a virtuous indignation against crime, is apt to involve the 
innocent in the punishment due to the guilty. Sympathy for crimi- 
nals, impatience of /egal punishment, toleration of popular but law- 
less violence, are the dangers which now threaten the peace and 
security of society. In very many instances, the judiciary no 
longer towers like some mighty rock above the surges of popular 
feeling, but rather resembles a willow, whose pendent boughs are 
borne upon and tossed by the rapid current over which it leans. 
We have seen in St. Louis, in Lexington, and in Philadelphia, 
courts unblushingly lending their sanction to the outrages of mobs ; 
and in multitudes of instances, and in almost every section of our 
country, magistrates have exercised their functions in obedience to 
popular dictation, and in contempt of the requirements of laws and 
constitutions. As courts cease to punish, crime grows in audacity 
and frequency ; and as they cease to protect, individuals depend 
on their own strong arm for safety. Hence the land becomes filled 
with violence, and again is repeated the lesson which history has 
taught for ages, that ANARCHY IS THE HERALD OF DESPOTISM. 
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Recent American Decisions. 





Supreme Judicial Court, Massachusetts, July, 1846, at Boston. 


Hecror Corrin anp Wire in Equity v. Wituiam F. Ors. 


A provision in its nature testamentary cannot be construed as a donatio causa 
mortis, and is invalid without probate. 

A request to the decedent’s executors and trustees, to pay an annuity after his 
decease, the same being headed ‘‘ Codicil 1st,”’ and deposited with a third per- 
son, to be kept until the decedent’s death or until he should call for it, was 
held to be a testamentary provision. 


Tus was a bill in equity, brought against the executor with the 
will annexed of Admiral Sir Isaac Coffin, to enfore the payment 
of an annuity of one hundred pounds sterling per annum, alleged 
to have been given to the complainants, and the survivor of them, 
by Sir Isaac, by a certain instrument, which was relied upon, on 
several different grounds ; as a donatio causa mortis, an appoint- 
ment, or a contract for the payment of money. The suit was com- 
menced by Hector Coffin and his wife; but he having since de- 
ceased, it was prosecuted by the wife alone, as sole claimant. 
The bill alleged, that about the year 1826, Hector Coffin, who was 
then a master mariner, residing in Newburyport, formed a friendly 
acquaintance with Sir Isaac, and at his request afterwards render- 
ed various services in the management of the business of the latter, 
leaving his own business, as a ship-master, for the purpose ; and 
that he and his wife gave Sir Isaac personal attendance and care 
during his ill health. ‘The paper on which complainants relied was 


as follows : — 


**Codicil Ist. I request my executors and trustees will, after my decease, 
pay to Mrs. Mary C. Coffin, wife of Hector Coffin, one hundred pounds sterling, 
annually, in quarterly payments, during her life time, and should her husband, 
Hector Coffin, survive her, I desire he may be paid the same sum, and in the 
same manner, out of my American property, as long as he lives. Given under 
my hand and seal at New York, this 21st day of May, 1827. Isaac Coffin. (Seal) 
Witness, N. Y. Bunker of N. Y., D. P. Clark of N. Y.” 
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This paper was delivered by Sir Isaac Coflin to Hon. Josiah 
Quincy, then mayor of the city of Boston, as testified to by the 
latter, with a request that he would retain it until he should call 
for it, or until his death. Mr. Quincy did not remember of any 
other directions respecting the disposal of the paper. After the 
death of Sir Isaac, he sought out the complainants, and delivered 
the paper to them. It further appeared, that on the 15th of March, 
1839, Sir Isaac, who was then residing in England, made his will, 
disposing of all his property, including his American property, 
except the Magdalen Islands, in the Gulf of St. Lawrence ; that 
Sir Isaac died in England, on the 25d day of July, 1839; that the 
will was duly proved and allowed in England ; that a copy duly 
authenticated was filed and recorded in the probate office in the 
county of Suffolk, in Massachusetts, and letters testamentary duly 
issued to the defendant, who was one of the executors of the 
will. 


James Savage and Henry H. Fuller, for the complainants. 
William Sohier, for the defendant. 


Suaw, C. J., delivered the opinion of the court. If the paper 
relied upon in this suit, was in its nature testamentary, the com- 
plainants could not recover upon it, because there had been no 
probate of it, as required by law. ‘There was no evidence in the 
case that any particular services, so valuable as to form a suflicient 
consideration, had been rendered, although alleged in the bill. 
The court thought the cases in Massachusetts were decidedly op- 
posed to considering this as a donatio causa mortis. Even a prom- 
issory note was not held to be a good mortuary gift in Massachu- 
setts, although it was so held in other states, and particularly ina 
late case in New York. But the present case did not appear to 
come within the principle even as laid down in those other states. 
It was not a contract for the payment of money ; there was no ac- 
tual delivery ; it was not a chattel that could pass by delivery. 
Nor could it be held to be an appointment ; for there was no fund 
created to which the appointment could apply. ‘The evidence fell 
short of showing a consideration ; there were no words of contract 
in the instrument ; it did not purport on its face to be a contract 
to pay money; it was a mere request by Sir Isaac to his executor 
to pay the annuity after his death. What was decisive of the 
question was the fact, that there was no actual delivery of the 
paper. Sir Isaac did not authorize Mr. Quincy to deliver it to 
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any one. A will required no delivery ; and it was no doubt the 
purpose of Sir Isaac that the will should remain as his will, or as 
a codicil, if he should make no other will. It must be construed 
as a testamentary provision, and this was a decisive answer to the 
bill. The bill could not be sustained, unless there had been due 
probate of the instrument. Sir Isaac had subsequently made a 
will in England, which was proved there, a copy sent here and 
duly filed and recorded, and letters testamentary issued from the 
probate office here to Mr. Otis, who was appointed ancillary exec- 
utor. In the will, the testator made no mention of any such pro- 
vision as was pointed out in the instrument under consideration. 
It was clear that it was meant to be a testamentary provision ; 
it was called a codicil, which implied an existing will; for a testa. 
mentary provision, if not marked codicil, is a revocation of any 
previous will, whether it express any purpose of revocation or not ; 
it was a request to his executors and trustees to pay an annuity 
after his death ; —all showed that it was meant to be a testamen- 
tary provision; and if so, it was invalid without probate. ‘The 
bill must therefore be dismissed. 





Grorce Cooumwcr v. Winuiam T. Cnoatrre aNnp oTHERS. 


Game cocks cannot be construed to be implements of gaming, or apparatus to be 
used in gaming, within the meaning of the Revised Statutes of Massachusetts, 
ch. 50, s. 19, and ch. 142, s. 2, and their seizure and destruction, under a war- 
rant and proceedings founded upon those statutes, was held to be unjustifiable. 

Where game cocks were so taken and destroyed, by persons acting from good 
motives, and in the belief that they were in the due execution of legal process, 
it was held that the measure of damages should be whatever the game cocks 
were worth to the owner as articles of merchandise or sale, whether a market 
for them was to be found in this commonwealth or elsewhere ; allowing, if they 
were sent abroad, a proper deduction for the hazard and expense of transpor- 
tation. 


Ts was an action of trespass de bonis asportatis ; and was the 
same case which was reported at length in 7 Law Reporter, 412. 
The declaration contained several counts, in which the defendants 
were charged with taking, carrying away, and destroying certain 
game cocks, the property of the plaintiff. At the trial the plaintiff 
proved, that on the night of the 3d of February, 1844, he had 
eight game cocks at a place called the Horn Pond House, in Wo- 
burn, in Middlesex county, in a room where there was a cock pit, 
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and cockfighting was carried on; and that some of the defendants 
took and carried them away, and afterwards destroyed them. The 
defendant Choate was a deputy of the sheriff of Middlesex coun- 
ty; and the defendants introduced evidence tending to prove that 
Choate went to the house on that night in his official capacity, and 
required the attendance of the other defendants as a posse. The 
defendants, then, in order to justify the taking and carrying away, 
and the destroying of the fowls, offered the complaint and the 
justice’s warrant, under which Choate acted, and the return thereon. 


Wetts, C. J. although he permitted the documents to be read 
to the jury by the defendants for another purpose, ruled that the 
defendants were not thereby justified in taking, carrying away, 
or in destroying the cocks, inasmuch as, in the opinion of the 
court, game cocks were not implements or apparatus of gam- 
bling, in such a sense that they could be seized by an officer on a 
warrant, or destroyed by order of a magistrate. On the question 
of damages, the presiding judge ruled, that if they believed that 
the defendants acted from good motives, and in the belief that 
they were in the due execution of legal process, the measure of 
damages should be the actual value of the property taken and de- 
stroyed ; that in determining this value they were not confined to 
the market value of common fowls, but should allow the plaintiff 
whatever the game cocks were worth to him as articles of merchan- 
dise or sale, whether the market for them was to be found in this 
commonwealth or elsewhere ; allowing, if they were sent abroad, a 
proper deduction for hazard and expense of their transportation. 
The jury found a verdict for the plaintiff, and assessed damages at 
the sum of seventy-five dollars. ‘To the rulings and directions of 


the court the defendants excepted. 


Sohier and Welch, for the plaintiff. 
A. H. Nelson, for the defendants. 


Wie, J. delivered the opinion of the court. It was argued by 
the defendants, that the game cocks destroyed by them were im- 
plements of gaming, within the meaning of the statute. The Re- 
vised Statutes, ch. 50, sec. 19, authorized the arrest of persons 
found in a gaming house, on a warrant, and the taking and keep- 
ing of all “implements of gaming.” The 142d chapter, sec. 2, 
relates to the seizure, upon a search warrant, of gaming apparatus, 
or implements used, or kept or provided to be used, in unlawful 
gaming, in any gaming house; and sec. 5 provides for the resto- 
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ration of stolen or embezzled property, and that the “ other things, 
seized by virtue of such warrants, shall be burnt or otherwise de- 
stroyed, under the direction of the court or magistrate.” The 
meaning of the word “ implements” was clearly ascertained. It 
signified things necessary in any trade or business, and without 
which the business could not be performed. It was used to in- 
clude furniture, as well as household utensils; but it appeared 
never to have been used to include animals, or beings having life. 
The court were of opinion that the words “ implements of gaming,” 
were not intended te include fighting cocks, or any kind of living 
animals. The instructions of the judge who presided at the trial 
were therefore correct upon this point. It consequently became un- 
necessary to decide whether the fowls were unlawfully destroyed. 
They having been unlawfully taken, the defendants were responsi- 
ble. They were not gaming apparatus or implements of gaming. 
The words “apparatus ” and “ implements” had substantially the 
same meaning, and were defined by lexicographers in nearly 
similar terms. No one would call a living animal an “ apparatus.” 
If cockfighting was a cruel game, let the offenders be punished. 
But the wanton destruction of the life of animals was wrong. All 
unnecessary cruelty was wrong. ‘The court could not suppose it 
to have been the intention of the legislature to order the destruc- 
tion of this kind of fowls. If all pugnacious animals were to be 
destroyed, we should not know where to stop; for all kinds of 
animals show something of a propensity to fight. It must have 
been the only object of the legislature to punish the offenders 
themselves, the persons who stimulated and encouraged the game. 
To order the destruction of the fowls, would be authorizing cruelty, 
which it was the object of the law to prevent. 

Another exception was raised as to the question of damages. 
The defendant contended, that as gaming was unlawful in Massa- 
chusetts, the sale of game cocks was unlawful, and their value for 
purposes of gaming should not be taken into consideration. This 
argument was ingenious, but it was founded on a fallacy. Gam- 
bling with cards and dice was prohibited by law, but the sale of 
cards and dice was not, therefore, unlawful. The instructions of the 
court below were correct, that the fowls were to be estimated at 
what they were worth as articles of merchandise. Exceptions 
overruled, and judgment on the verdict for the plaintiff. 
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SAVOYE AND OTHERS v. Marsh AND OTHERS. 


Insolvent Law ; Certificate of Discharge ; Creditors living without the Common- 
wealth; Contracts made and to be performed within the Commonwealth ; 
Constitutional Law. 


Tus was an action of assumpsit, brought to recover the amount 
of a promissory note, which was made in the following form: — 
** $256. Boston, October 3, 1843. ‘Ten days after date, we 
promise to pay to the order of W. H. Marsh & Co. two hun- 
dred fifty-six dollars. Value received. Marsh, Harvey and 
Glines.” The note was indorsed by W. H. Marsh & Co. to the 
plaintiffs before its maturity. The plaintiffs then were, and ever 
since have been, inhabitants of, and residents in, the city and state 
of New York, and copartners in business. The defendants then 
were, and for a long time afterwards continued to be, inhabitants 
of Lowell, in the commonwealth of Massachusetts. An agreed 
statement of facts was submitted to the court, by which it appeared 
that two of the defendants, Glines and Harvey, on or about the 15th 
of January, 1844, made application to Bradford Russell, a master in 
chancery for the county of Middlesex, for the benefit of the insolvent 
law of Massachusetts, and such proceedings were thereupon had, that 
afterwards, on or about the first day of March, 1844, the master 
granted to them a certificate of discharge, pursuant to the provi- 
sions of the insolvent law. All the proceedings before the master 
were to be considered in due form, and also the promissory note 
which was the subject matter of this suit. It was also agreed that 
Marsh should be defaulted. If the court, upon the foregoing facts, 
should be of opinion that the plaintiffs could maintain their action 
against Harvey and Glines, then they were to be defaulted, other- 
wise the plaintiffs were to have leave to discontinue against Har- 
vey and Glines, who should in that case recover costs, and the 
plaintiffs were to take their judgment against Marsh alone. The 
court of common pleas, upon the foregoing statement of facts, 
were of opinion that judgment should be rendered against Marsh 
alone, and it was accordingly so rendered. From which judg- 
ment the plaintiffs appealed to the supreme judicial court. — The 
plaintiffs raised the point, that the clause in the insolvent law, pro- 
viding for the discharge of debts made or to be performed within 
the state, was unconstitutional when applied against creditors living 
out of the state. 
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Rand, Warren and Fiske, for the plaintiffs. 
E. and G. A. Smith, for the defendants. 


Suaw, C. J. stated the decision of the court without comment. 
The opinion is to be drawn up hereafter by Dewey, J. Judgment 
for the plaintiffs against all the defendants, upon the agreed state- 
ment of facts. 





Supreme Judicial Court, Massachusetts, April, 1846, Middlesex 
County. 


Wattruam Bank v. Innapirants oF Watraam. 


Although the legal estate in property mortgaged is in the mortgagee, the mort- 
gagor is considered, by courts of equity, the actual owner, until foreclosure ; 
and so in modern times they have been considered in courts of law. 

Banks are not taxable for moneys at interest and debts due to them, beyond the 
one-half per cent. on their capital stock, to be paid to the treasurer of the com- 
monwealth, by Rev. Stat. ch. 9, s. 1; nor for the security given them for such 
money and debts. 

The provision of the Rev. Stat. ch. 7, s. 11, that ‘‘where personal property is 
mortgaged or pledged, it shall, for the purposes of taxation, be deemed the pro- 
perty of the party who has the possession,”’ refers to property that is tangible, 
movable, and capable of possession, and not to stock in a corporation. 

Where shares in a railroad corporation are pledged or mortgaged to abank, as col- 
lateral security for a debt, the pledgor or mortgagor is to be considered, for the 
purposes of taxation, the owner of the shares, and the bank is not taxable 


therefor. 


Tuis was an action to recover the amount of a tax assessed upon 
certain shares of a railroad corporation, held by the Waltham Bank 
as collateral security for the payment of a promissory note ; and 
came before the court on an agreed statement of facts which is 
given at length in a report of the same case, ante, p. 122.’ 


E. Rockwood Hoar, for the plaintiffs. 
Mellen, for the defendants. 


Wie, J. This case depends on the construction to be given to 





1 A brief report of this case was given in the Law Reporter for July last, p. 122. 
We have since received from Judge Wilde his opinion, which was not written out 
at the time of the decision, and take pleasure in laying it before our readers at 
length, as the principle established is important in this commonwealth. 
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several sections of the Revised Statutes, ch. 7. It is an action of 
assumpsit to recover back a sum of money which the plaintiffs had 
been compelled to pay in discharge of a tax, assessed upon them 
by the assessors of the defendant town, for sundry shares of the 
stock of the Fitchburg Railroad Co. These shares had been pledged 
to them before the assessment as collateral security for the pay- 
ment of a note of hand, by one 8. F. Belknap, for a loan of money 
to him by the plaintiffs. The question is whether this tax was le- 
gally assessed upon the plaintiffs, or whether it ought to have been 
assessed on the said Belknap. It is a question of importance, and 
it is not free from difficulty. We think, however, after a careful 
consideration of the statute, as it relates to the present case, that its 
meaning, although not very clearly expressed, may be ascertained 
with sufficient certainty. It is not questioned, that if the plaintiffs 
were the absolute owners of the said shares, they would have been 
liable to be taxed therefor, and that there would have been no ob- 
jections to the validity of the assessment. The objection is that 
although the plaintiffs had a special property in the said shares as 
collateral security for the payment of their note against Belknap, 
he was nevertheless the owner, the general property still remaining 
in him. And so doubtless is the law as to pawns or pledges of 
goods or personal property inthe common form. But the shares 
in question were pledged to the plaintiffs in the form of a mortgage, 
strictly speaking, as the legal title was transferred to them. 
We are then to consider the rights and titles, both legal and equi- 
table, of a mortgagor and mortgagee in and to the mortgaged pro- 
perty. ‘These are peculiar; but they have been long well estab- 
lished. They depend upon principles derived from the civil law. 
** The Roman hypotheca,” says Cloote in his treatise on the law of 
mortgage, ‘ closely corresponds with our idea of a mortgage. The 
subject in pledge was retained by the debtor, and the creditor was, 
in default of payment, driven to his actio hypothecaria to obtain 
possession, and at any time before sentence the debtor might re- 
deem. By that law, the debt was the principal, the security an in- 
cident ; and when the one ceasedthe other ceased also ; and until 
sentence the ownership of the debtor was not displaced.”’ (Cloote, 
2 Bac. Abr. Mort. A.) Soas to a mortgage by our law, although 
the legal estate in the property mortgaged is in the mortgagee, the 
mortgagor and those claiming under him are considered by courts 
of equity as the actual owners, until the foreclosure of the mort- 
gage. And soin modern times they have been considered by 
courts of law. The doctrine is now well established, that the mort- 
gagor is the actual owner against all the world except the mort- 
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gagee ; and in some respects he is so considered even against the 
mortgagee ; for he is not accountable to the mortgagee for the rents 
and profits while he remains in possession; and if the mortgagee 
takes possession, he is accountable to the mortgagor for the rents 
and profits if the latter elects to redeem. So a mortgagor may 
maintain a writ of entry or ejectment against a disseisor not claim- 
ing under the mortgagee. And the same doctrine has been acted 
upon by the legislature both in this country and in England. The 
estate of the mortgagor may be attached and taken in execution, 
and may be assigned, and will descend to his heirs, or if personal 
estate, it will go to his executors or administrators, subject to the 
lien of the mortgagee. So by the Revised Statutes, ch. 65, s. 11, 
if the mortgagee of real estate should die, without having foreclosed 
the right of redemption, the mortgaged premises, and the debt secur- 
ed thereby, shall be considered as personal assets in the hands of his 
executor or administrator. So in England, by the 7 and 8 
Wm. IIL, ch. 25, s. 7, it is provided that the mortgagor in posses- 
sion may vote for the return of members of parliament notwith- 
standing the mortgage. So in the King v. St. Michaels, (2 Doug. 
631) it was held that a mortgagor in possession might gain a settle- 
ment under the poor laws. ‘ If,” says Lord Mansfield, “ the es- 
tate on which a pauper resides is substantially his property, that is 
sufficient, whatever forms of conveyance there may be; and there- 
fore, a mortgagor in possession gains a settlement, because the 
mortgagee, notwithstanding the form, has but a chattel, and the 
mortgage is only a security. It is an affront to common sense,” 
he adds, “ to say the mortgagor is not the real owner.” So by 
the law of England, and by our law, although the legal estate re- 
mains in the mortgagee of real estate after the payment of the mort- 
gage debt, he cannot nevertheless maintain an action of ejectment 
to recover possession against the mortgagor. Inthe case of Mar- 
tin v. Mowlin, (2 Bur. 978,) Lord Mansfield is reported to have 
said that “a mortgage is a charge on the land, and whatever would 
give the money, will carry the estate in the land along with it to 
every purpose. The estate in the land is the same thing as the 
money due uponit. It will be liable to debts ; it will go to execu- 
tors; it will pass by a will not made and executed with the solem- 
nities required by the statute of frauds,” &c. Judge Trowbridge 
was of opinion that these and some other remarks made in that 
case were probably accompanied with some restrictions, which the 
reporter omitted to notice ; and we think, without some restric- 
tions and qualifications, they do not truly describe the nature and 
quality of the estate of a mortgagee; and so it was decided in 
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Parsons v. Welles (17 M. 419.) The title of the mortgagee is not 
extinguished ipso facto by the payment of the mortgage debt; but 
it may be vacated by a bill in equity, and the mortgagor may be 
thereby restored ‘to the possession of the mortgaged premises. 
Under such circumstances, it would indeed “ be an affront to com- 
mon sense to say the mortgagor is not the real owner.” 

From these authorities and principles, the conclusion seems ob- 
vious, that the mortgagor, and not the mortgagee, is to be regard- 
ed as the owner of the property mortgaged for the purposes of tax- 
ation, unless it is otherwise provided by the statute. (R. 8. ch. 7.) 
The 11th section is the only provision that can possibly be so con- 
strued. The provision is, “ when personal property is mortgaged 
or pledged, it shall, for the purposes of taxation, be deemed the 
property of the party who has the possession.” It must be admit- 
ted that considering this section in connection with the 4th section, 
the meaning of it is not very clear. 

The first question suggested is, whether this section, although 
the language is general, was intended to apply to. property mort- 
gaged or pledged to banks. By the 4th section it is provided in 
general terms, and without any exception expressed, that “ per- 
sonal estate shall, for purposes of taxation, be construed to in- 
clude,” among other things, “ all moneys at interest, due the per- 
sons to be taxed, more than they pay interest for, and all other 
debts due to them more than they are indebted for.” Now we 
apprehend it never has been supposed, and certainly it cannot 
be maintained, that this provision was intended to apply to banks. 
By the 9th chapter, sec. 1, every bank is bound to pay annually to 
the treasurer of the commonwealth a tax of one-half of one per 
cent. on the amount of its capital stock, actually paid in. And it 
must be inferred that it was not intended that they should be liable 
to any additional tax for the privilege of loaning their moneys. 
And it would seem reasonably to follow that if they are not liable 
to be taxed for moneys at interest, and debts due to them, they 
would not be liable to be taxed for property mortgaged or pledged 
merely for security ; the debt being the principal, and the security 
the incident or accessory. If this is a true construction of the 
fourth section, it would seem to follow that the eleventh section 
was not intended to apply to property mortgaged or pledged to 
banks, although, by a literal construction, both sections would ex- 
tend to banks as well as other corporations or persons. For both 
sections are to be so construed as consistently to stand together ; 
and if by the fourth section, taken in connection with the first sec- 
tion of the ninth chapter, the plaintiff would not be liable to be 
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taxed for property pledged or mortgaged to them as collateral 
security, the same construction should be given to the eleventh 
section. We have not, however, found it necessary to decide this 
question in the present case; for we are of opinion, that the 
eleventh section does not apply to the mortgages or pledges of 
public or other stocks. Speaking of public stock, Sir William 
Grant, in Wildman v. Wildman, (9 Ves. Jr. 174,) says, “ the in- 
terest in stock is properly nothing but aright to receive a perpetual 
annuity, subject to redemption ; a mere right therefore; the cir- 
cumstance that the government is the debtor makes no difference ; 
a mere demand of the dividends as they become due ; having no 
resemblance to a chattel movable, or coined money, capable of 
possession and manual apprehension.” So in Kirby v. Potter, 
(1 Ves. Jr.) The master of the rolls (Sir Richard Pepper Arden) 
says, ‘There is a very untechnical expression used with regard to 
stock. There is literally no such thing as £100 stock. The 3 per 
cents are only perpetual annuities, granted forever, redeemable by 
the public upon the payment of a certain sum of money.” Now 
we think the language of the eleventh section does not refer to 
any such property or securities; it refers, evidently, to property 
that is tangible, movable, and capable of possession by either 
party, which stock mortgaged is not. The title cannot be in the 
mortgagee, and the possession in the mortgagor. A similar provi- 
sion is contained in the seventh section in respect to real estate. 
That provides, “that in cases of mortgaged real estate, the mort- 
gagor shall, for the purposes of taxation, be deemed the owner, 
until the mortgagee shall take possession, after which the mort- 
gagee shall be deemed the owner.” ‘This provision would not 
relate to the grant of an incorporated hereditament by way of 
mortgage, because no possession can be given of such property, 
and it cannot pass from one to another without deed. (Bac. 
Grant, E.) “ The existence of such incorporeal rights,” it is said, 
“is merely in idea and abstracted contemplation; though their 
effects and profits may be frequently objects of our bodily senses.”’ 
(2 Bl. Com. 20.) 

That the framer of this section, or the legislature, had in con- 
templation mortgages of property of this description, is in a high 
degree improbable ; and from the language of the eleventh section, 
the same inference may be drawn in respect to mortgages of stock. 
The language of both sections is descriptive of corporeal, visible, 
and tangible property, of which either party may take open pos- 
session; and not of incorporeal hereditaments or rights, which 
are incapable of such possession. We are therefore of opinion, upon 
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the whole matter, that this case is not within the eleventh section of 
the statute, but depends on the general question, namely, whether 
the mortgagor or mortgagee, before foreclosure of the mortgage, is 
to be considered as the owner of the mortgaged property ; and if 
so, then we can have no doubt that the mortgagor, and not the 
mortgagee, is to be so considered. This opinion seems to us fully 
sustained by the principles and authorities already referred to, and 
is confirmed by the statute of 1838, ch. 98, sec. 3. This statute, 
it is true, does not relate to the subject of taxation; but it provides 
that where stock in any corporation is transferred as collateral se- 
curity, the pledger alone shall be responsible as a stockholder in 
said corporation; thus recognizing the general principle, that the 
pledger or mortgagor is to be considered as the owner of the 
property pledged or mortgaged. Judgment for the amount paid 
by the plaintiffs, and interest from the time of payment. 



























Lancaster Court of Common Pleas, Pennsylvania, April, 1846. 


Joun Beam v. Tue First Meruopist Episcopan Cuurcu or THE 
Crry or Lancaster. 


Where commissioners, appointed under the act relating to mechanics’ liens to 
‘define the extent of ground necessary for the convenient use of the build- 
ing ’’ upon which the liens were alleged to exist, the same being a church edi- 
fice, included in the report the grave-yard, which they recommended to be 
sold with the church building ; it was held, that the commissioners erred in 
including the grave-yard in their report, and for that cause the report was set 
aside. 
Whether the lien law extends to houses of worship, so that religious corpora- 
tions can be dispossessed of their places of devotion, by means of judicial pro- 
cess, guere? 


Tims case came before the court on exceptions to the report of 
commissioners under the act relating to mechanics’ liens. The 
commissioners were appointed to “define the extent of ground 
necessary for the convenient use of the building,” upon which the 
liens were alleged to exist. The building referred to was a church 
edifice ; and the commissioners included in their report the grave- 
yard, and also a portion of ground at present unoccupied, which 
they recommended to be sold with the church building, because 
it would be useful for the site of a “ parsonage house.” 
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Lewis, J. Christianity is held to be part of the common law, 
and Sir Edward Coke designates a building intended for the cele- 
bration of its rites, as the “‘ mansion house of God.” In this he 
had the authority of the Saviour, who designated the temple as 
“His Father’s house,” and drove out the “ dealers in oxen and 
sheep,” and overthrew the tables of the money changers,”’ because 
it was not lawful to make it “a place of merchandise.” A reli- 
gious corporation in this country stands in the place of the parson 
in England, who, as a corporation sole, holds the legal titles to the 
estates of the church. But those estates could not, at common law, 
be seized under writs of execution directed to the sheriff. If, up- 
on a common fieri facias, the sheriff returned that the defendant 
was “a beneficed clerk, and had no /ay fee in his bailiwick,” a writ 
was issued to the bishop of the diocese, in the nature of a levari 
facias or fieri facias, to levy the debt and damages de bonis ecclesi- 
asticis, and thereupon the bishop sent out a sequestration of the 
profits of the benefice, directed to the church wardens, to collect the 
same and pay them to the plaintiff till the full sum be raised. 
(3 Blackstone’s Commentaries, 418.) Even the king, who had 
always the right to seize in execution the lands of his debtor, 
could not order the sheriffs to levy upon ecclesiastical estates, but 
was obliged to have recourse to the writ of sequestration, directed 
to the bishop, under which the latter was bound to take care that 
out of the revenues of the church the duties of the church should 
be provided for. (3 B. & P. 327.) And after the statute of 
Westminster 2d gave the remedy of Elegit to the subject, it was 
considered that the statute did not autherize the seizure of the 
glebe, belonging to the parsonage, nor of the church-yard, for 
these were each solum deo consecratum. (Gilbert on Executions, 
40; 2Cruise’s Digest, 72; Jenkins’s Rep. 207; 29 Edw. 3, 44; 
21 Edw. 4, 45; 3 B. & P. 327, 328.) Upon the same principle 
it was held that the assignees of an insolvent parson could not 
recover, in an action for the use and occupation of the glebe land, 
parish church, &c., although they were included in the schedule 
and assignment. (3 B. & P. 321.) 

It is true, that in the country from which we derive our common 
law, a particular form of worship is favored by the government ; 
while, under our own free institutions, all,Christian denominations 
are entitled to equal privileges; but the obligation to support ra- 
tional piety is common to all nations, because it is “ the firmest 
support of lawful authority,” and the highest ‘ pledge of the peo- 
ple’s safety.” (Vattel, 51.) It is evident, from what has been 
said, that if we construe the lien law to extend to houses for wor- 
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ship, or permit religious corporations to be dispossessed of their 
places of devotion, by means of judicial process, we deny to 
religion the protection which it received under the laws of our 
English ancestors, and we must draw upon our own practices for 
the precedent. The facilities for administering justice, for travel- 
ling, for transportation of merchandise, and for healthful recreation, 
are so far protected that a court-house, a jail, or a public square, 
could not be sold by the sheriff. And, until the act of 16th June, 
1836, gave to sequestrators, “ al/ the powers of trustees appointed 
under the law relating to insolvent debtors,” it was generally 
thought that neither turnpike roads, railroads nor canals, could be 
sold for the payment of debts. And, even in cases of a sale of 
these works, under the general powers conferred upon the sequestra- 
tors, there is a careful provision, by virtue of which, in cases where 
‘the public have an interest,” the court may order that “ the reve- 
nues shall be applied, in the first place, to keeping the works in 
repair.” 

The revenues of a religious corporation, and the profits of all 
property held by it, are doubtless within the reach of the creditor 
by appropriate process. And it is well worthy of consideration, 
whether all who deal with it do not contract upon the credit of 
these resources alone? But, as this is a question of great impor- 
tance, it is left for further consideration ; because we can dispose 
of this case, for the present, upon another point. A lien is claimed 
against the grave-yard. ‘The sale, by the sheriff, of edifices dedi- 
cated to the worship of God, is sufliciently repugnant to the feel- 
ings of a Christian people, without making “ merchandise,” also, 
of their places of burial. The ground, in this case, consists of 
two lots, fronting on Walnut street, which were dedicated to the 
purposes of Christian burial about fifty years ago. On the faith of 
that dedication, many families have deposited therein the remains 
of their relatives; and many grave-stones and monuments have 
been erected to their memory. Within a few years the congrega- 
tion purchased a lot, fronting on Duke street, on which the new 
church building has been erected. It is true, however, that the 
rear of the church lot adjoins upon the rear of one of the grave- 
yard lots. 

It is not possible to believe that the congregation in making the 
new erection, intended to hazard a change of ownership or uses, 
so far as respects the burying ground. Nor is it probable that the 
honest mechanics engaged in erecting the new building, imagined 
they were acquiring a lien on the grave-yard, with its tombstones, 
and monuments, and mouldering remains. It is fair to presume 
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that neither party intended either to disturb the repose of the dead, 
or to do violence to the feelings of the living. Although “ burial 
and the administration of the sacraments” are usually considered 
the distinguishing characteristics of a parish church in England, 
(2 Inst. 363; 2 Com. Dig. 304,) they are not always its constitu- 
ents under our system of toleration and diversity of opinion and 
practice. In this case, the ground was used for the purposes of 
sepulture long before the building was erected, and it may be 
equally useful to the congregation after the new building shall be 
sold. It is not necessary for the enjoyment of the building, “ for 
the purpose for which dé was designed.” The building was de- 
signed for the worship of God — the ground for the burial of man 
— the one for the edification of the living — the other as a recep- 
tacle for the dead—the purposes, although frequently combined, 
are entirely distinct in their nature. ‘The lot which fronts on 
Duke street is quite suilicient for the convenient enjoyment of the 
building as a place of worship. The commissioners erred in in- 
cluding the grave-yard in their report, and for that cause the report 
is set aside. 


Court of Chancery, Caledonia County, Vermont, December, 1345. 
Joun Feicu v. Ira Fevcu er at. 


A mortgagee brought a bill of foreclosure against the mortgagor and other sub- 
sequent incumbrancers, and the bili was taken as confessed, under a rule that 
the defendants should have the same right to call the plaintiff to account for 
costs and profits as if they had filed a cross bill. It appeared that the plaintiff, 
before taking possession of the mortgaged premises, had brought ejectment 
against the mortgagor, and recovered judgment for seisin and possession ; that 
the mortgagor having abandoned, the mortgagee took possession and person- 
ally occupied the land, and cultivated it at some disadvantage, living at some 
distance from it, and having no opportunity to rent the house. It was Ac/d, that 
the plaintiff was bound to account only for the profits actually received by him. 

A mortgagee who takes possession of the mortgaged premises while vacant, and 
long after the debt becomes due, should be held to no stricter accountability 
than other trustees, and should be held only to ordinary diligence. 


Tus was a bill of foreclosure against the mortgagor and others, 
subsequent incumbrancers. The bill was taken as confessed, un- 
der a rule, that the defendant should have the same right to call 
the plaintiff to account before the master, for all rents and profits 
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of the mortgaged premises, for which he was liable, as if the defend- 
ants had filed a cross bill; and that the plaintiff in his turn should 
have the same rights in accounting as if he had made answer to 
the cross bill. It was accordingly referred to one of the masters of 
the court to state the sum due in equity. The only questions 
raised upon the master’s report were in regard to the liability of the 
plaintiff for rents and profits, while he had been in possession of the 
premises during the last year. Inregard to this the master reported 
the following facts. The plaintiff, before he took possession of the 
premises, which consisted of a farm and small tenement, brought 
ejectment against the mortgagor, and recovered judgment for the 
seisin and possession of the premises, which the mortgagor having 
abandoned, the plaintiff took possession, and personally occupied 
the land, and cultivated it in such manner as he best could, living 
at some distance from it, and having no opportunity to rent the 
house. ‘The master reported, that in consequence of the plaintift’s 
living at some distance from the premises, and conducting his agri- 
cultural operations at some disadvantage on that account, and not 
occupying the house, he did not derive as much benefit from the 
use, as what would be considered a reasonable rent for the premi- 
ses, for one who resided thereon — and referred it to the court to 
determine for which of two sums, so fixed, the plaintiff was liable in 
equity. 

After argument by Paddock, for the plaintiff, and Underwood, 
for the defendants, the Chancellor, Reprrexp, delivered the follow- 
ing opinion. 

The importance of this question, rather than the amount here 
involved, and the consideration that bills of foreclosure are not 
ordinarily appealable from this to the supreme court, has induced 
me to examine this case with more care than I should otherwise 
have done. I think it obvious, that the mortgagee, under the cir- 
cumstances of this case, cannot be made liable for anything more 
than the actual profits. And this, I think, may be shown by the 
oath of the plaintiff in support of his account of disbursements and 
receipts. For in regard to the rents and profits of the mortgaged 
premises, while he occupied them, he is strictly a defendant, and 
the accounting party. ‘The regular course in such case would be 
for the defendants to file a cross bill, calling upon the plaintiff to 
state the amount of rents and profits, which strictly he should do 
in his answer to such cross bill ; — but the same result was here at- 
tained by the rule under which the bill was taken as confessed. 

But the defendants objected not only to the mode of trial before 
the master, but also that the plaintiff should, while personally occu- 
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pying the premises, be made liable for a reasonable rent, without 
reference to his actual receipts. This latter objection deserves a 
more extended consideration, perhaps, in consequence of its general 
importance. 

1. Upon principle it is difficult to perceive why the mortgagee, 
who takes possession of the premises, while vacant, and long after 
his debt becomes due, should be held to any stricter accountability 
than other trustees. It is the fault of the mortgagor, in the first in- 
stance, that the debt is not paid, and that in consequence, the mort- 

gee is compelled to take possession. 2. It is contrary to the 
contract of the parties, and to the ordinary expectation in such 
cases, that the mortgagee should be compelled to resort to the land 
for the payment either of his debt, or interest. 3. If there are sub- 
sequent incumbrancers, who are ultimately and principally inter- 
ested in the avails of the security, it would seem more their duty 
than that of the first mortgagee, either to remove the first incum- 
brance, and thus take the control of the premises, or else to find a 
tenant who will render a reasonable rent. Under such circum- 
stances, to require of the plaintiff more than ordinary diligence 
would seem manifestly unreasonable and unjust. In ordinary 
trusts, the trustee is held only to common diligence, or such as men 
ordinarily exercise in their own affairs, and to account, in that way, 
for the profits actually received from the trust estate, or which 
might have been received, but for the neglect of such common 
diligence. 

In looking into the books, I think no doubt can be entertained, that 
such has been the general rule in regard to mortgagees in possession, 
ever since the time of the case in 1 Vernon, 45, (1682) which, as 
it is very brief, and seems to form the basis of the subsequent de- 
cisions upon the subject, may be here excused. ‘ A mortgagee 
shall not account according to the value of the land, viz.. He shall 
not be bound by any proof that the land was worth so much, unless 
you can likewise prove that he did actually make so much of it, or 
might have done so, had it not been for his wilful default ; as if he 
turned out a sufficient tenant, that held it at so much rent, or re- 
fused to accept a sufficient tenant, that would have given so much 
for it.” There is in the present case no pretence, that the plaintiff 
turned out, or rejected a tenant, or that one could have been found, 
or that, under the circumstances under which he came on the pre- 
mises, he could have realized more than he did. He must, then, 
I conclude, according to the case from Vernon, be liable only for 
what profits he actually did receive. This case is followed almost 
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in terms by Ch. J. Swift, (2 Dig. 193; 2 Powell on Mort. 272, 
by Chancellor Kent, (4 Comm. 166,) and in Hughs v. Williams, 
(12 Vesey, 493,) and in Mr. Perkins’s note to this last case, where 
all the modern authorities are collected and digested. That this is 
the general rule of the liability of trustees cannot be denied. The 
exceptions to this rule, where trustees have been made liable for 
rents and profits which they might have received, but for their own 
wilful default, will not affect the present case. Loftus v. Swift, (2 
Scholes & Lef. 656) ; Duke of Buckingham v. Gayer, (1 Vernon, 
258) ; Chapman v. Tanner, (Id. 267) ; Copping v. Cooke, (Id. 270) ; 
Williams v. Price, (1 Simons & Stuart, 581.) 

The cases which have been cited, to show that a mortgagee, 
who personally occupies the premises, is liable for a reasonable 
rent, are not like the present. Where the premises consist of a 
tenement and out buildings, which are occupied by the mortgagee, 
or where the mortgagee refuses a tenant who will pay a reasonable 
rent, no other rule could be adopted, but to make him accountable 
for a reasonable rent; soalso he should be accountable for a reason- 
able rent when he manages the premises unskilfully, by reason of 
which they become unprofitable to him. Van Buren v. Olmstead, (5 
Paige, 9); Bainbridge v. Owen, (2 J. J. Marshall, 465.) And 
in some cases, when the premises had suffered deterioration, while 
in the possession of the mortgagee, by his default, such damage 
has been ordered to be deducted from the mortgage debt. Kennedy 
v. Baylor, (1 Washington, 162.) But none of these exceptions 
affect the present case. ‘The orator is entitled to a decree, for 
the amount of his mortgage debt, deducting the amount of profits 


actually received by him. 


Court of Quarter Sessions of Philadelphia County, Pennsylvania, 
March, 1346. 


CoMMONWEALTH U. Zerr. 


Where an indictment charged that the defendant, on the Ist day of December, 
1840, obtained goods by means of false pretences, there being so law at that 
time rendering the offence indictable, and the defendant was acquitted in conse- 
quence, it was held, that the former acquittal was no bar to a second indict- 
ment, laying the offence to have been committed at a time when it was indict- 
able. [Pennsylvania Law Journal. 
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Supreme Judicial Court, Massachusetts, December, 1845, at Boston. 
Danie, Pike v. Martin Brinmer. 


Any unauthorized obstruction in a public highway is a public nuisance ; and any 
citizen has a right to abate such a nuisance. 

A wooden building, thirty-five feet by nineteen, brought out into the street of a 
city, so as to obstruct the whole carriage-way and one sidewalk, without a 
license from the city authorities, is a common and publie nuisance. 

It is the duty of the mayor of the city of Boston to abate such a nuisance, by the 
12th section of the city charter; and if no wanton or unnecessary violence is 
used, he is not liable in trespass therefor. 

Whether the mayor and aldermen ean license the use of the streets of the city for 
the removal of a building of such a size, — Quere. 


Tis was an action of trespass against the defendant, for causing 
a wooden building, thirty-five feet long and nineteen feet wide, be- 
longing to the plaintiff, to be torn down and destroyed. It ap- 
peared that, prior to the 25th of June, 18-44, the building stood on 
land near Bowdoin street, and had been sold at auction to one 
Woodward for $45, to be removed from the land in five days. 
Woodward applied to the mayor and aldermen for a permit to re- 
move the building to Causeway street, and in conformity to the 
usual practice, his application was referred to the committee on 
paving, of which the mayor was not a member, and that committee 
having reported adversely, a permit was refused. He then sold 
the building to the plaintiff for $50, informing him at the same 
time that a permit to remove the building had been refused. The 
plaintiff then applied for a permit to remove the building to Cra- 
gie’s bridge, and his application, having been referred to the same 
committee, was rejected. On the morning of the 25th of June, 
about eight o’clock, the mayor was passing along Bowdoin street, 
and saw preparations going on for the removal of the building. 
He inquired of the person in charge of the work if a permit had 
been obtained, and receiving the reply, that he believed a permit 
had been granted, the mayor expressed a doubt if the fact was so, 
and cautioned the man not to move the building without a permit. 
About ten o’clock that day, the board of mayor and aldermen met 
in Bowdoin str€et, for the purpose of deciding on an application 
about a passage-way there, and they then saw that this building 
had been brought out into the street, so as to obstruct the whole 
carriage-way, and one sidewalk. The mayor went to the spot, 
after learning from one of the committee that no permit to remove 
the building had been granted, and ordered the men not to move 
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the building any further, and threatened to have them arrested if 
they persisted. ‘The men desisted, and left the building where it 
stood. ‘The city marshal, about eleven o’clock, gave notice to the 
plaintiff to take down the building, and clear the street ; and find- 
ing it was not done, the next morning he again gave the plaintiff 
notice, who refused to do anything about it, and said the city might 
do it themselves. ‘The defendant then ordered the city marshal 
to have the building taken down and the street cleared. It was 
done that afternoon, and this was the trespass complained of. It 
also appeared that the plaintiff intended to remove the building 
through Cambridge, Court, Sudbury and Friend streets, and that 
the carriage-way of Sudbury street was only eighteen feet four 
inches wide at one point. The person who had contracted with 
the plaintiff to remove the building, testified that the transit would 
not have occupied more than one hour ; but another of the plain- 
tilff’s witnesses, who had been accustomed to remove buildings, 
testified that it would have occupied more than half a day; and 
there was other evidence tending to prove that a much longer time 
would have been necessary. ‘T'wo of the plaintifl’s witnesses who 
had examined the building, thought it in a fit state of soundness for 
removal, but the carpenter who took the building down, testified 
that though it looked well before the timbers were exposed, yet in 
fact the sills were very much decayed, the posts were rotten at the 
bottom, and some of the tenons and mortices were so far gone as 
to break offeasily. ‘The plaintiff claimed exemplary damages. 


J. P. Rogers and Dudley, for the plaintiff. 
C. P. and B. R. Curtis, for the defendant. 


Suaw, C. J. ruled that any unauthorized obstruction in a high- 
way is a public nuisance ; that this obstruction being placed there 
without a permit, was unauthorized ; that it was at least doubtful 
whether the mayor and aldermen cou/d license the use of the streets 
of the city for the removal of a building of this size; but whether 
they could do so, or not, in this ease they had not given any such 
license ; and that the existence of the building in Bowdoin street, 
in the position described, was a common and public nuisance ; that 
any citizen had a right to abate such a nuisance, and it was made 
the duty of the mayor to abate it by the 12th se€tion of the city 
charter; that if no wanton and unnecessary violence was used, no 
unlawful act was done, and the defendant was not guilty. 

The jury rendered a verdict for the defendant, and the plaintiff 
reserved the questions of law for the full Court, but they were sub- 
sequently abandoned. 








Digest of American Cases. 


Selections from 24 Maine (11 Shepley’s) Reports. 


ACTION. 

In an action for goods sold and deliv- 
ered, where it appeared, that a price 
was offered by the defendant for the ar- 
ticle, and accepted by the plaintiff, and 
the defendant then said he “‘ would come 
in a short time and take it, and pay for 
it,’? and it was marked as sold to him 
in his presence, and set aside in the 
plaintiff’s shop and reserved for his use, 
and thus remained until the commence- 
ment of the suit; it was Ae/d, that this 
action could not be maintained. [Whit- 
man, C. J. dissented.] Merrill v. Par- 
ker, 89. 

2. The mortgagee of timber lands 
may maintain trespass or trover against 
any one who shall cut and carry away 
the timber, or afterwards convert it to 
his own use, without authority from 
such mortgagee, although under a li- 
cense from the mortgagor given after 
the mortgage. Frothingham v. McKu- 
sick, 403. 

3. And if the mortgagee, after his 
right of action against the defendant has 
accrued, takes from the mortgagor an 
assignment of his rights arising under 
the contract by which the license was 
obtained, without waiving or agreeing 
to relinquish any rights as mortgagee, 
but wholly fails of obtaining any benefit 
therefrom, the original cause of action 
remains unaffected. Jb. 

4. If an action against an aggregate 
corporation, for maliciously causing the 

laintiff to be arrested on an execution 
issued on a judgment in their favor 
against him, can under any cireum- 
stances be sustained, it cannot be done, 
without showing both malice and want 
of probable cause ; and the arrest com- 


plained of, must have been wholly 
groundless, and that known to the 
defendants. McLellan v. Cumberland 
Rank, 566. 


ALIEN. 

An alien acquires no life estate in the 

lands of his wife by virtue of his mar- 

riage ; and a levy thereupon as the es- 

tate of the husband gives no title to the 
creditor. Mussey v. Pierre, 559. 


ASSIGNMENT. 
An assignment by one partner to the 
other of his interest in all the partner- 
ship demands, is good in equity, and 
gives to the assignee the right to use 
the name of the assignor to enable him 
to collect for his own use any debts due 
to them jointly at the time ; and the dis- 
charge of the assignor, given afterwards 
without consideration, will not discharge 
an action brought in the name of both. 
Lunt v. Stevens, 534. 


BAILMENTS. 

Where 2 common carrier by sea en- 
gages to deliver goods at a place named 
for a stipulated sum as freight, and the 
owner is willing to receive his goods be- 
fore they arrive at the place appointed 
in the bill of lading, and does receive a 
part of them, the carrier is entitled to a 
pro rata freight. Hunt v. Haskell, 339. 

2. A common carrier by sea has by 
the law merchant a lien on goods car- 
ried by him for the payment of their 
freight ; but he has no right to cause a 
sale to be made thereof, of his own mere 
motion, for the payment of the freight. 
Ib. 

3. Where goods are illegally sold for 
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the discharge of a lien for the freight 
thereof, and the owner afterwards ob- 
tains the possession of them through 
one who had made the purchase, he is 
entitled to recover of the seller, in an 
action of trover, not the value of the 
goods sold, but merely whatever dam- 
ages and loss he sustained in regaining 
possession of his goods, over and above 
_ was fairly due to the defendant. 
b. 


EXCHANGE AND PROMISSORY 
NOTES. 

A bill of exchange, promissory note, 
or order, made payable to a particular 
person, which has been paid by one 
whose duty it was to make the pay- 
ment, without any right to call upon 
another party to repay the amount, is 
no longer a valid contract. It has per- 
formed its office, and ceases to have a 
legal existence. Ballard v. Greenbush, 
336. 
2. But this rule does not apply toa 
bank note, which is not a contract with 
any particular person, but with any one 
who may become the bearer or holder 
of it. 16. 

3. It is only when an assignee has 
acquired a title through the promisee, 
that he can insist upon the right to main- 
tain an action in the name of the payee 
of a paper not negotiable. Jb. 

4. The possession of an indorsed pro- 
missory note is prima facie evidence that 
it is the property of the holder; but al- 
though the legal property may pass to 
the holder, it is competent to show by 

arol testimony, that such note was 
held in trust, to be accounted for in a 
Scott v. William- 


BILLS OF 


particular manner. 
son, 343. 

5. It is sufficiently early to charge 
the indorser of a promissory note, living 
in a different state, if a notice of the dis- 
honor, directed to him, be put into the 
mail within a convenient time after the 
commencement of business hours of the 
day succeeding that of the dishonor. 
Chick v. Pillsbury, 458. 

6. The defendant and several others 
signed a paper wherein they agreed, 
that all notes to which they were re- 
spectively a party, left in a certain bank 
for collection, should be considered the 
same as if made payable at that bank, 
and then said — “and we further agree, 
that notices left at the places set against 
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our names shall be considered legal and 
binding on us*’—and no place was set 
against the name of the defendant; he 
was left thereby in a condition to insist 
upon his legal rights as indorser, so far 
as it respected the place to which no- 
tices should be sent. Smith v. Trickey, 
53Y. 


COVENANT. 

It is in the election of a subsequent 
grantee of a mortgagor, with covenants 
against incumbrances and for quiet en- 
joyment, to elect to redeem as under 
the former, or to suffer an eviction as 
under the latter. If he redeems, his 
right of action will commence from the 
time of such redemption; but if he 
waits for an eviction, his right of action 
will then take place. Heath v. Whid- 
den, 383. 

2. The covenant for quiet enjoyment 
runs with the land, and descends to 
heirs; but that against incumbrances 
does not. Ib. 

3. If twenty years had elapsed from 
the time the cause of action arose for 
breach of the covenants for quiet en- 
joyment, without any explanation, sat- 
isfaction would be presumed; but no 
period short of that, without other cir- 
cumstances tending to raise the pre- 
sumption, would be sufficient. Jb. 

4. In a special action on the cove- 
nants of a deed of warranty containing 
the usual covenants, setting out all the 
facts, and alleging a breach of the cove- 
nant against incumbrances, it is compe- 
tent for the court to permit an amend- 
ment by alleging a breach of the cove- 
nant for quiet enjoyment. Jb. 


EQUITY. 

Where the fact is equally unknown 
to both parties; or where each has 
equal information ; or where the fact is 
doubtful from its own nature ; in every 
such case, if the parties have acted with 
entire good faith, a court of equity will 
not interpose. McCobb v. Richardson, 
82. 

2. Where there was a sale of timber 
lands, lying in the wilderness, remote 
from the residence of the parties, which 
neither had ever seen, and of which 
neither had any other knowledge than 
from the certificates, then in the posses- 
sion of a third person, and to which 
they had equal aceess, of two individu- 
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als, equally unknown to the parties, 
wherein was stated the amount of tim- 
ber the signers thereof said they be- 
lieved from examination to be upon the 
land; and no other representations were 
made by the seller to the purchaser than 
a mere reference to those certificates ; 
but when in fact, as it afterwards turned 
out, there was not one fifteenth part of 
the timber upon the land, at the time, 
that there was represented to have been 
in the certificates ; this is not such a case 
of mutual mistake as will authorize a 
court of equity to rescind the contract, 
and decree a restoration of the purchase 
money. Jb. 


EVIDENCE. 

Although contracts in writing cannot 
be varied in their terms by parol evi- 
dence, yet it is competent for one party 
to show by parol, that the performance 
of such contract has been prevented or 
waived by the other party. Medomak 
Bank v. Curtis, 36. 

2. It is not competent for the re- 
spondent to prove on the trial of an in- 
dictment, that a witness, introduced by 
the attorney for the state, ‘* bore a no- 
toriously infamous character.” Srate v. 
Bruce, 71. 

3. On the trial of an indictment 
wherein the accused is charged with 
having obtained property of a witness 
by means of threats, testimony to prove 
that the same property was afterwards 
found, ‘in a eoncealed state in the 
dwelling-house of ’’ the accused, is ad- 
missible, as it might have a tendency 
to corroborate the testimony of the wit- 
ness by satisfying the jury, that the re- 
spondent was conscious of having im- 
properly obtained it. Jb. 

4. The burden of proof is upon the 
plaintiff, in an action against an officer 
for neglecting to attach an article of 
personal property upon a writ, to show 
that he has suffered damage by such 
neglect. ‘The court cannot infer it with- 
out proof. Wolfe v. Dorr, 104. 

5. Testimony, then irrelevant, may 
with propriety be admitted, under the 
expectation that it will be connected 
with the case by other testimony, to be 
laid out of the case unless so connected 
as to become relevant. State v. McAl- 
lister, 139. 

6. Testimony, having a tendency to 
prove the issue, is admissible for the 


consideration of the jury, although alone 
it might not justify a verdict in accord- 
ance with it. Jd. 

7. On the trial of an indictment for 
passing counterfeit bank bills, knowing 
them to be such, testimony that the ac- 
cused passed similar bills about the same 
time te other persons, is admissible, to 
show the scienter. 1h. 

8. In a criminal trial, an unnecessaty 
omission on the part of the accused to 
offer evidence which might operate in 
his favor, if attainable, is a circumstance 
which the jury may consider, with other 
evidence in the case; and under this 
principle, the omission of the accused to 
furnish evidence of his previous good 
character, may be called to the consid- 
eration of the jury in support of the 
prosecution, Jb. 

9. The eortificate of the person who 
takes a deposition, that ** the witness 
was sworn according to law,”’ is suffi- 
cient evidence that the oath was admin- 
istered in the terms required by the 
statute, and in a mode which practice 
had sanctioned, Atkinson v. St. Croix 
Man. Co. 171. 

10. The certificate of the justice, that 
‘*the deponent was examined, and cau- 
tioned, and sworn agreeably to law to 
the deposition aforesaid by him sub- 
scribed,’’ does not furnish evidence that 
the deponent was sworn before he com- 
menced giving his deposition, as required 
by Rev. Stat. ec. 133,§ 15. Jd. 

11. A statement at the commence- 
ment of the deposition, in the handwrit- 
ing of the justice, that the deponent 
** being duly sworn,” testified to certain 
facts therein set forth, does not cure the 
omission in the certificate. Jb. 

12. A contingent liability affects only 
the credibility, not the competency, of a 
witness. Frankfort Bank v. Johnson, 
490, 


FRAUD. 

If a woman conveys her estate to a 
third person, in trust, for her own use, 
and then marries, the conveyance is 
fraudulent and void as to her prior cred- 
itors. Hamlin v. Bridge, 145. 

2. The bankruptcy of the husband does 
not take away the right of a creditor 
of the wife before the coverture to look 
to her property, fraudulently conveyed, 
for the payment; nor does his discharge 
as a bankrupt, destroy the right to en- 
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force the debt against the property of 
the wife. 0. 


GUARANTY. 

Where there is a guaranty by a third 
person to pay the amount due on a note, 
then payable, at a stipulated time, no 
demand on the maker of the note, or 
notice to the guarantor, is required to 
make the latter liable on his guaranty. 
Cooper v. Page, 73. 

2. If one, in cogsideration of fifteen 
dollars, guaranties ‘the payment of the 
note of a third person for three hundred 
dollars, and the contract of guaranty is 
broken, the note remaining unpaid, the 
damages to be recovered, are —not the 
consideration paid—but the amount 
due on the note guarantied. Jb. 

3. A guaranty of payment of a pre- 
existing promissory note, where the 
only consideration is a past benefit or 
favor conferred, and without any de- 
sign or expectation of remuneration, is 
without valuable consideration, and can- 
not be enforced. Ware v. Adams, 177. 


MORTGAGE. 

A mortgage of personal property may 
be valid, although the property is de- 
scribed therein, but as ‘‘ said store 
(standing on land of another) and all the 
goods, wares and merchandise in and 
about the same.” Wolfe v. Dorr, 104. 

2. And a description of the property 
by an officer, as the debtor’s right of re- 
deeming the property conveyed by that 
mortgage is sufficient to constitute an 
attachment thereof. Jd. 

3. Under the statute of 1835, c. 188, 
where the debtor's right to redeem per- 
sonal property mortgaged was subject 
to be attached on mesne process, the 
officer could not take actual possession 
of the property, and withhold it from 
the mortgagee or his agent, without 
making payment or tender of the amount 
due upon the mortgage ; nor does the 
language used in the Revised Statutes 
on this subject give the officer any addi- 
tional rights. Jd. 

4. If the payment of a note be secured 
by a mortgage of personal property, a 
demand of payment of the amount due 
on the note, after it became payable, is 
a waiver of forfeiture of the mortgaged 
propety. Greene v. Dingley, 131. 

5. The mortgagee may, however, in 
such case, take the property into his 
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own possession, unless he has relin- 
quished the power so to do, and hold it 
subject to redemption. Jb. 

6. If the mortgagee takes the mort- 
gaged property into his possession, after 
the money has become payable, with 
the full understanding of the parties 
that the same was taken in full dis- 
charge of the note secured by the mort- 
gage, his title becomes perfect, and no- 
thing short of a repurchase will restore 
the mortgagor to his former rights. Jd. 

7. What the intention of the parties 
was, when the property was delivered 
up by the mortgagor to the mortgagee, 
is for the decision of the jury. Jd. 

8. Since the statute of 1821, c. 39, a 
mortgage cannot be foreclosed, except 
by pursuing one of the modes provided 
by statute for that purpose. Jreland v. 
Abbott, 155. 

9. The interest of a mortgagee of 
lands, after entry for the purpose of 
foreclosing the mortgage and before a 
foreclosure has taken place, cannot be 
transferred by an attachment and levy 
thereon as the real estate of the mort- 
gagee. Smith v. People’s Bank, 185. 

10. To constitute a mortgage, it is 
not necessary that there should be any 
collateral or personal security for the 
debt secured by the mortgage. Jb. 

11. An officer has no right by virtue 
of a writ against the mortgagor to at- 
tach and take goods from the possession 
of a bailee of the mortgagee, without 
first paying or tendering the amount due 
upon the mortgage. Barker v. Chase, 
230. 

12. When the assignee of the mort- 
gagor has conveyed the land by deed 
with the usual covenants of warranty, 
he has no such interest as will enable 
him to maintain a bill in equity against 
the mortgagee to redeem the mortgage. 
True v. Haley, 297. 

13. The grantee in possession cannot 
create an equitable mortgage by a pledge 
of his unrecorded deed, and thereby de- 
feat a prior recorded mortgage of the 
same premises. Hall v. McDuff, 311. 

14. When the equity of redemption 
is purchased by the mortgagee, the gen- 
eral rule is, that the mortgage may be 
considered as still subsisting, when it is 
for his interest that it should be, to pro- 
tect himself against any other charge 
or incumbrance upon the estate; but 
whenever it would be inequitable, or 
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contrary to the clear intention of the 
parties, or conducive to fraud, the mort- 
gage is regarded as_ extinguished. 
Campbell v. Knights, 332. 

15. Where a mortgage of a dwelling- 
house, standing on Jand of a third per- 
son with his permission, has been fore- 
closed, and the mortgagor, after having 
received thirty days’ notice in writing to 
quit the premises in manner provided by 
Rev. Stat. c. 128, ‘Of forcible entry 
and detainer,” still remains in possession, 
the mortgagee cannot, nor can his as- 
signee, sustain complaint against the 
mortgagor, under that statute, to obtain 
possession of the premises. Sawyer v. 
Hanson, 542. 

16. When a valid mortgage of per- 
sonal property is made and duly record- 
ed, an officer is not authorized either by 
Rev. Stat. c. 117, or by the act of 
amendment of 1842, c. 31, to make an 


attachment of the same on mesne pro- , 


cess, as the property of the mortgagor, 
without first paying or tendering the 
full amount of the debt due, secured by 
the mortgage. Smith v. Smith, 555. 

17. If a mortgage of personal pro- 
perty is duly recorded, it becomes effect- 
ual, being otherwise valid, without a 
formal delivery of the property, whether 
it be the first or a second mortgage of 
the same property. Jb. 

18. ‘There may be a second mortgage 
of personal property, under our statutes, 
which shall be valid against all but the 
first mortgagee and his assigns. Jb. 

19. It is not necessary, that the pay- 
ment or discharge of a first mortgage of 
personal property should be recorded, 
in order that a second one should hold 
the property against an attaching offi- 
cer. Ib. 


PRACTICE. 

Where there are two counts in an in- 
dictment, properly joined, and the re- 
spondent is fouad guilty on both, the 
attorney for the state may afterwards, 
before judgment, enter a nolle proseqgut 
as to one of the counts. Svate v. Bruce, 
71. 

2. On the trial of an indictment 
wherein the accused is charged with 
having obtained property of a witness 
by means of threats, an instruction to 
the jury, on such trial, that if the threats 
were maliciously made, with intent 
thereby to extort the property from the 


owner, it was immaterial whether they 
did or did not produce any effect upon 
the mind of such owner, 1s correct; as 
the offence consists in maliciously threat- 
ening to accuse one of an offence, or 
to injure his person or property, with 
intent to extort money or pecuniary ad- 
vantage, or with intent to compel him 
to do an act against his will. J. 

3. No point, or question, is open on 
the hearing and determination of the 
law of the case, brought before the 
court by bill of exceptions, which does 
not appear thereby to have been made 
on the trial of the issue, Cowan v. 
Wheeler, 79. 

4. To a commentary of the presiding 
judge upon the testimony, whether per- 
fectly correct and appropriate or not, a 
bill of exceptions cannot be taken. Ju- 
ries are not bound by such commenta- 
ries, and the court never refuses to 
counsel the opportunity, in a proper 
manner, before the cause is fully com- 
mitted to the jury, to correct any mis- 
apprehension or misstatement of the tes- 
timony. Frankfort Bank v. Johnson, 
490. 


RECEIPTER. 

If an attorney, to whom a demand is 
entrusted for the purpose of receiving or 
securing the amount due, authorizes an 
officer, who may receive a writ thereon, 
to take the receipt of a certain individ- 
ual for the goods which he directed to 
be attached, or approves the same after 
it is so taken, the officer is discharged 
from his liability for not retaining the 
possession. This, however, does not 
release those who had giver the receipt, 
but is only an adoption of the act by the 
creditor for his own benefit, who thereby 
acquires an equitable interest therein, 
which will be protected by the court. 
Farnham v. Gilman, 250. 

2. And if the creditor has brought a 
suit against the officer for neglecting to 
keep the goods attached, so that they 
might be taken on the execution, and has 
failed therein on the ground, that the 
receipt was approved by the attorney 
of the creditor, this furnishes no bar to 
a recovery upon the receipt. Jd. 

3. Where goods were attached, and 
the debtor, with a surety, gave a receipt 
therefor to the officer, and such proceed- 
ings were had, that both had become 
liable upon the receipt; and then the 
principal debtor went into bankruptcy 
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and obtained his certificate of discharge 
as a bankrupt, under the laws of the 
United States; such certificate will dis- 
charge the bankrupt only, and not the 
other receipter. 0. 

4. And it seems to have been held 
by a majority of the court, that prior to 
the statute of 1844, c. 115, that on such 
discharge of the bankrupt, he was enti- 
tled to costs against the plaintiff. Jd. 

5. Where by a mistake of the elerk 
of the court the execution upon which 
the demand upon the receipters was 
made, was issued for too large a sum, 
and this error was afterwards corrected, 
the goods having been disposed of so 
that they could not be delivered to the 
officer when the demand was made, ié 
was held, that the objection of a want of 
due demand of the goods could not pre- 
vail. Jd. 


TRESPASS. 

If the plaintiff, during the pendency 
of an action of trespass in his favor 
against several persons for a joint tres- 
pass, committed upon his person and 
property, receives of one of them a sum 
of money, and gives a receipt therefor 
**in full of said L.’s trespass, where he 
and Wilson P. Hunter, (another de- 
fendant) were in company, together 
with others ;”’ this operates as a dis- 
charge of the other joint trespassers, 
and the action can no longer be main- 
tained against either of them. Gilpat- 
rick vy. Hunter, 18. 

2. Where the owner of goods assigns 
and delivers them to another person, as 
security for the payment of a debt, by 
a valid assignment; and the assignee 
makes an assignment of them to the 
plaintiff, by an instrument which is void 
as against the provisions of the statute 
on that subject, and delivers them over 
to the plaintiff with the assent of the 
original owner; an action of trespass 
can be maintained therefor by the plain- 
tiff against one who takes them without 
right and as a mere wrongdoer. Bar- 
ker v. Chase, 230. 

3. In trespass quare clausum, it is not 
necessary to prove the trespass to have 
been committed on the day alleged in 
the declaration; and an amendment, 


DIGEST OF AMERICAN CASES. 


changing the time, although unneces- 
sary, may be permitted by the presiding 
judge. Moore v. Boyd, 242. 


TROVER. 

To maintain the action of trover, it is 
necessary that all the tenants in com- 
mon should join as plaintiffs ; and that 
they should be the legal owners of the 
goods, and entitled to the possession of 
them. Jlaskell v. Jones, 222. 

2. If A, for a consideration received 
from B, by an instrument under seal, 
** sells and delivers to C, the agent and 
attorney for said B,”’ certain personal 
property, on condition that the convey- 
ance should be void on the payment by 
A of the consideration received from B, 
C having power on certain contingen- 
cies to take the property into his pos- 
session, and make sale thereof for the 
payment of the debt to B; the owner- 
ship of the goods is in C, and B cannot 
maintain trover therefor. 0. 

3. The possession of the logs and 
boards for a particular purpose, after 
the sale, such as to run them to a place 
named, there to be taken by the pur- 
chaser, and to be by him sold, and the 
proceeds credited to the seller, is not 
that description of possession by the 
seller, which will prevent the purchaser, 
during the time, from maintaining an 
action of trover therefor. Boynion v. 
Veazie, 286. 


TRUSTEE PROCESS. 

If money comes into the hands of a 
person wrongfully, as the consideration 
of real estate supposed to have been 
conveyed by him to another, when no 
title passed, he cannot for that cause be 
chargeable as the trustee of one who 
had deeded the same estate to him, 
without consideration, and without pass- 
ing the title. Foster v. Libby, 448. 

2. Nor would a person be charged as 
trustee, who had received a deed of real 
estate without consideration, and who, 
with the assent of his grantor, had so 
conveyed it that the title passed to a 
third person, but being sold upon a cred- 
it, no part of the proceeds of the sale 
had been realized by him at the time of 
the service upon him. Jd. 
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Notices of New Books. 


Reports or CasES ARGUED AND AD- 
JUDGED IN THE Surreme Court or 
THe Uwnitep States. Janvary 
Term, 1846. By Benjamin C. How- 
arp, Counsellor at Law, and Re- 
porter of the Decisions of the Su- 

reme Court of the United States. 
Jol. IV. Boston: Charles C. Lit- 
tle and James Brown, Law Publish- 
ers and Booksellers. 1846. 


Tue fourth volume of Mr. Howard’s 
Reports of the Supreme Court of the 
United States being printed in Boston, 
we have been enabled to read the proofs 
somewhat in advance of the delivery of 
the book to the public. It is a hand- 
some volume of about seven hundred 
and fifty pages, which might easily and 
without detriment have been reduced 
to five hundred and fifty by making 
the statements of the cases and the re- 
ports of the arguments as condensed as 
1s done by the most approved reporters. 
But this is a defect to which all the re- 
ports of that court have been subject, 
since the apparent sanction of it by the 
judges, contained in their note to Mr. 

eters, printed in the preface to his 
third volume. There are less than fifty 
cases reported in this volume, while in 
the seventh of Metcalf, which contains 
over a hundred pages less, there are 
more than a hundred cases reported. 

Chief Justice Taney, probably in con- 
sequence of his illness, delivered but 
very few of the opinions, and those 
mostly short and unimportant. The 
cases of most importance, or which de- 
cide principles most interesting to the 
profession generally, are those of Mus- 
son v. Lake, p. 262; Aspden v. Nixon, 
p- 467 ; Rhod. Island v. Massachusetts, 
p- 591, Michoud v. Girod, p. 503, and 
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the patent case, Simpson v. Wilson, p. 
645. In Aspden v. Nixon, it was held, 
that a decree in chancery, in England, 
in a suit between an executor and an 
administrator, under letters granted in 
England, was no bar toa suit in this 
country between the executor and the 
administrator of the same parties act- 
ing under letters granted here. In 
Michoud v. Girod, it was held, that an 
executor, with power to sell, cannot 
become the purchaser at a sale made 
by himself. It is also an interesting 
case, as showing the strictness with 
which, in cases of trust, equity regards 
all bars, whether arising from length of 
time, or from assent by the cestui que trust 
to the breach of trust. The case of Car- 
penter v. Providence Washington Insu- 
rance Company allows more weight to 
the sworn answer of a corporation ag- 
gregate than we had supposed it en- 
titled to. The case does not show 
whether or not the bill called for an 
answer under the oath of the officer. 
In Spalding v. New York, p. 21, the 
court were so divided in opinion as to 
the effect of a discharge in bankruptcy, 
upon an order for commitment for con- 
tempt in not paying over money, that 
although a majority of the court agreed 
in affirming the judgment of the court 
below, namely, that the discharge did 
not affect the order, yet the persons 
composing that majority differed as to 
the grounds on which the decision should 
be put, and therefore the judgment was 
merely affirmed, without any reason 
being assigned. Perhaps some one of 
the majority thought the bankrupt act 
unconstitutional. This want of a de- 
cision is reported at the length of six- 
teen pages. The result of Rhode Island 
v. Massachusetts is already known to 
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our readers. It appears, as reported, 
too plain a case to hang a doubt 
upon. 

Justices Nelson and Woodbury took 
their seats for the first time this term, 
and each delivered the opinion of the 
court in six cases. We are not favora- 
bly impressed with Judge Nelson’s opin- 
ions. They are neither clear nor forci- 
ble, and their style is faulty. Judge 
Woodbury’s opinions are, on the con- 
trary, clear and forcible, and entirely 
free from verbiage. He dissented in 
two important cases, Musson v. Lake, 
and the patent case. In the latter case 
we cannot resist the conclusion, that his 
is the better opinion. The main point 
in controversy arose under the act of 
July 4, 1836, providing for the renewal 
of patents in certain cases. That act 
provided, that the renewal of the patent 
should ‘* have the same effect in law as 
though it had been originally granted 
for the term of twenty-one years.”’ It 
then added, ‘‘and the benefit of such 
renewal shall extend to assignees and 
grantees of the right to use the thing 
patented, to the extent of their respective 
interests therein,’’ and it was on this 
clause in italics, that the question turned. 
All the court held, that the right to a 
renewal was secured to the original 
patentee alone, and not to his assignees ; 
and the majority held that the benefit of 
the renewal would in no case extend to 
an assignee, except that in all cases it 
gave him the right to continue to use 
the machines actually in his possession, 
when the original termexpired. Judge 
Woodbury thought that it did not give 
even this right unless it was so agreed 
by the parties, and that if it was so 
agreed, all his rights under the original 
term would be continued into the re- 
newed term. The arguments by which 
he supports this construction seem to 
us conclusive. The opinion of the 
court seems to proceed on the idea that, 
on any other construction, the whole 
benefit of the renewal, when there had 
been an assignment of the whole patent, 
would enure to the assignee, and thus 
the original patentee, for whose benefit 
the renewal was granted, would gain 
nothing by it. But no one but he could 
procure such renewal, and he could, by 
refusing otherwise to apply for it, se- 
cure to himself whatever sum the inter- 
est of the assignee would induce him 
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to give, and this is all he ought to have, 
where he assigns expressly the term as 
renewed, as it is to be presumed that 
when he made the assignment, he was 
paid more for that very provision. 

Justices M’Lean and Wayne also dis- 
sented. 

As a whole, we doubt whether the 
decisions in this volume will command 
the confidence and submission which the 
public have a right to expect the de- 
cisions of that eminent court will com- 
pel by their own merits. The names 
of the judges who have the most weight 
among the profession, appear too often 
in dissent, to enable an appeal to a case 
in the Supreme Court of the United 
States to settle forever a point of gen- 
erallaw. In one of these we have given 
our view of the merits of the case, and 
in another, Musson v. Lake, we think the 
tendency of the cases is in favor of the 
opinion of the minority, namely, that the 
jury ought to have been permitted to de- 
cide upon the sufficiency of the protest. 


New Book Receivep. — By author- 
ity of Congress. The Public Statutes 
at large of the United States of Amer- 
ca, from the organization of the Gov- 
ernment in 1789, to March 3, 1845, Ar- 
ranged in Chronological Order. With 
References to the Matter of each Act 
and to the subsequent Acts on the same 
Subject, and copious Notes of the De- 
cisions of the Courts of the United 
States, construing those Acts, and up- 
on the subjects of the Laws. With an 
Index to the Contents of each Volume, 
and a full general Index to the whole 
work, in the concluding volume. To- 
gether with the Declaration of Inde 
pendence, the Articles of Confederation, 
and the Constitution of the United 
States; and also, Tables, in the last 
volume, containing Lists of the Acts re- 
lating to the Judiciary, Imposts and 
Tonnage, the Public Lands, ete. Ed- 
ited by Richard Peters, Esq., Counsel- 
lor at Law. The rights and interest of 
the United States in the stereotype 
plates from which this work is printed, 
are hereby recognized and acknow- 
ledged, and declared by the publishers, 
according to the provisiors of the joint 
resolution of Congress, passed March 3, 
1845. Vols. 1,2, 3,4 and 5. Boston; 
Charles C. Little and James Brown, 
1845. 
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Wittram Pinckney. A writer in the 
Bangor (Maine) Gazette, in some “ re- 
collections of Judge Story by a former 
student of the Dane Law School,”’ 
gives a report of a portion of the closing 
lecture of Judge Story at the April 
Term, 1844, which was devoted to Wil- 
liam Pinckney, of Maryland. We pub- 
lish it at length : 

William Pinckney acquired his pro- 
fession with Judge Chase of Baltimore. 
His early education was not extensive. 
What first brought him into general no- 
tice, and gave a complexion to his after 
life, was his appointment as one of the 
commissioners under the treaty of 1794, 
(I think,) with England. In the exer- 
cise of his office, Lord Eldon, and other 
great English lawyers, argued before 
him—men of learning and acquire- 
ments far before what his could be — 
and it was the importance he attached 
to sustaining himself, that led him to 
study thoroughly the law upon all the 
subjects then before him. He was six 
years settling the claims arising under 
this treaty; and employed much of his 
leisure in attendance upon the courts at 
Westminster; observing their manner 
of conducting business, their modes of 
argument and of speaking, in order to 
fit himself to compete with the first 
members of the bar in this country, on 
his return. His position, as American 
Commissioner, gave him a privilege, 
offered to but few of his countrymen, of 
frequenting the first circles, which were 
then filled with men of wit and learn- 
ing. Mr. P. told me that at one of 
these parties, at which were Pitt, Fox, 
and other great scholars of the time, 
the conversation turned upon a passage 
in Euripides. The debate was carried 
on for a long time with a great deal of 
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spirit—each side quoting many pas- 
sages from Euripides and other Greek 
authors. ‘Of course,’ says Mr. P., ‘I 
took no part in all this; and after a 
while, one of the disputants noticing 
that I took no part in the conversation, 
turned to me, saying: —‘ Why, Mr. 
Pinckney, you don’t share in this talk, 
—come, sit, what is your opinion of 
this passage?’ ‘I was obliged,’ said 
Mr. P., ‘ to confess that I was listening 
to acquire information rather than impart 
any: but I resolved from that time to 
study the classics, and from that time I 
did.’ 

When Mr. P. returned to this coun- 
try, there was a great interest to hear 
him in public. Everybody wanted to 
know whether he was equal to his repu- 
tation. The supreme court was ac- 
cordingly crowded with gentlemen and 
ladies, to witness his first performance 
in the supreme court of the United 
States. The personal appearance of 
Mr. P. was as polished as if he had 
been taken right from the drawer ; his 
coat of the finest blue, was nicely brush- 
ed; his boots shone with the highest 
polish ; his vest, of perfect whiteness, 
glittered with gold buttons; he played 
in his hand a light cane; in short, he 
seemed perfectly satisfied with himself, 
and walked through the court house 
with an air of ease and ‘ abandon,’ aris- 
ing from perfect self-confidence. The 
first cause he had to argue in the su- 
preme court was rather an unfortunate 
one. It so happened that it was one of 
insurance, upon a cargo of animals 
which are not very proper to be dwelt 
upon before a polite audience, especially 
of ladies. The insurance was upon a 
cargo of asses. Mr. P. never once 
expressed the name of those poor ani- 
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mals, but used a great deal of circum- 
locution, and was so confused that it 
was impossible for the ladies to under- 
stand what kind of animals he was 
talking of: it was not probable that he 
was discoursing of angels, — further 
than that, they could not guess. He 
attempted to introduce a little finery to 
please the ladies ; though in fact the 
case did not well admit of it. He foam- 
ed at the mouth, and tore things all to 
tatters. The argument was very good, 
as an argument; but he evidently over- 
did. But, then, what could he do? 
There was the audience ; they had come 
with expectation of hearing a specimen 
of fine speaking, — be the subject what 
it might, —and they must be gratified. 
He did not, on the whole, sustain him- 
self on that occasion. Many of the 
lawyers would say, —‘ Why, that is 
no better than some of us can do,’ and 
were evidently disappointed. Mr. Pinck- 
ney was exceedingly anxious to know 
how he had succeeded, and found out 
from his friends before a great while, 
that his performance was considered as 
a failure, — not by what they said, but 
by what they did not say. He felt very 
much mortified and chagrined, and re- 
solved to retrieve his reputation. His 
next cause was more favorable. He 
sustained himself admirably, and no one 
of the large audience who listened to 
him, went away without being con- 
vineed that he was fully equal to his 
reputation. 

Mr. Pinckney’s style was ornate in 
the highest degree ; very much like 
Lord Stowell’s decisions in the Admi- 
ralty. He possessed a great fund of 
general information, and great good 
taste. He introduced into his argu- 
ments a great deal of figurative lan- 
guage, and would often indulge the 
pleasure of the audience by an interlude 
of twenty or thirty minutes, so nicely 
fitted in, that it would be impossible to 
find the beginning or end of it — though 
doubtless written out, and studied be- 
forehand, on purpose for the occasion. 
These interludes were always applica- 
ble to and grew out of the subject ; and 
it was in these that he would launch 
out into that stream of eloquence which 
completely captivated and carried away 
all within his hearing. The voice of 
Mr. Pinckney was thick and guttural, 
and when wrought up the paroxyms, in 
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which he would sometimes indulge, was 
harsh and unpleasant. His excited 
manner was, no doubt, derived in part 
from the great English lawyers, who of- 
ten indulged in that mode of speaking, 
which was not in accordance with the 
quiet customs of the American courts. 
He thad listened to Erskine, Law, and 
all the great lawyers of the time, then 
practising in England, who must be 
supposed to excel those of this country, 
not only in legal attainments, but in 
classical studies, having been whipped 
into a familiarity with them from their 
earliest youth. He brought much of 
the spirit and learning of Westminster 
Hall with him; and did not content 
himself with arriving at distinction in 
one branch of the law, but mastered it 
in all its parts. His method of argu- 
ment was exceedingly clear and lumi- 
nous ; his very statement of a case was 
an argument in itself. 

He always spoke for effect. He nev- 
er for once lost sight of the fact that he 
was William Pinckney, and was speak- 
ing for fame. One of his faults was, 
that he was vain; and notwithstanding 
he prepared his arguments with great 
study and care, yet he wished it thought 
that his genius supplied him with what- 
ever material he wanted. Indeed, he 
would never argue a cause without taking 
time for preparation. When he was 
not exactly ready he would get his 
case put off, under pretence of a head- 
ache or something else, until he could 
be. He would sometimes sit up all 
night to be reudy in a case, and if there 
was a great party or public meeting 
near, he would be sure to attend, and 
then study the residue of the night after 
his return home. Notwithstanding all 
this affectation, he was in reality a man 
of vast resources and most tenacious 
memory. He would often refer to a 
particular author, promising that he 
was not quite sure how the authority 
was; he had not read it for so long a 
time; but if he mistook not, the au- 
thority was so and so; and then he 
would go on and quote at length the 
language as set down in the book, try- 
ing all the while to produce the impres- 
sion that it was from his early recollec- 
tions he quoted, when, in fact, to a 
dead certainty, he had studied it out for 
that very occasion. I recollect he was 
once giving authority in this way, stat- 
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ing that such an author gave such an 
opinion, he believed, on such a page ; 
the counsel on the other side denied 
there was any authority of the kind. 
Mr. Pinckney turned to him with the 
greatest vehemence, saying, ‘ Hand 
me the book;’ and then addressing the 
court: ‘ Never in the course of my now 
not short juridical life have I attempted 
to mislead the court on a question of 
law ; and certainly I would not attempt 
to mislead a court of such wisdom and 
learning as this; if I did, I should be 
sure of being, as I should deserte to be, 
exposed ; and ] hope I think too much 
of my reputation to hazard it on such 
an artifice as that.’ Again turning to 
the counsel, he repeated, ‘ pass me the 
book.’ The book was accordingly 
passed to him ; ‘and now,’ says Mr. P., 
** before I open the book, I will tell 
your honors the very page, and the part 
of the page on which the authority is, 
and let me, before | open it, repeat it to 
your honors,’ which he did. The au- 
thority was then read from the book, 
and corresponded, word for word, with 
his statement. Never after that time 
was it possible for the court to hear 
Pinckney on any subject, without feel- 
ing there was weight in what he said, 
In arguing questions, he would lay 
down the general principles of law on 
which he relied, saying, ‘ Of course 
these principles are very familiar to 
your honors ; but the points on which I 
rest my cause, I must confess, are not 
altogether so plain as these I have 
stated ; nevertheless, I think they natu- 
rally result from them.’ He would 
then develop his argument with the 
greatest clearness and power. Indeed, 
Chief Justice Marshall said of Mr. 
Pinckney, that he never knew his equal 
as a reasoner—so clear and lumin- 
ous was his method of argumentation. 
Judge Marshall then forgot himself, for 
I should make the same observation of 
him. 

The reputation of Pinckney contin- 
ued unabated through life ; and when- 
ever he was to speak, the court was 
usually crowded with gentlemen and 
ladies of taste and talents to hear him, 
and at the close of these interludes of 
which I have spoken, such was the 
transcendent power of his oratory, that 
the audience were transfixed to their 
places, and taking a long-drawn breath, 
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they would say, almost involuntarily, 
‘how beautiful!’ 1 have said that 
Pinckney spoke for effect, for fame, for 
reputation. Never for a single moment 
did he lose sight of this—and to this 
over-anxiousness he sacrificed his life. 
I recollect his last argument before the 
supreme court. He was very much 
afflicted with a cold, producing such a 
hoarseness that it was with extreme 
difficulty he could go on. I saw the 
embarrassment under which he labored, 
and sent the clerk to him with a mes- 
sage from me, that he had better cease 
speaking — that the court would ad- 
journ for him. He sent this word back 
by the clerk: ‘ Tell Judge Story that 
I am much obliged to him for the kind 
suggestion, but that I must go on; I 
have a reputation to maintain, I can’t 
sacrifice that.” He finished his argu- 
ment, but such was the fatigue and ex- 
haustion, brought on by this over-exer- 
tion, that he was obliged to take to his 
bed immediately, and survived but a 
few days. He died in the year 1822, at 
the age of 57. His place has not yet 
been occupied, and I think never can 
be, at least in my day. 


Unitep States Dicest.—In con- 
sequence of the remarks in our last 
number upon the last two volumes of 
the United States Digest, we have re- 
ceived a communication from Mr. Curtis, 
which we publish with great pleasure, 
not only as an act of justice to him, 
but as affording interesting information 
in relation to the work referred to. We 
are sorry if our remarks are ‘ calcu- 
lated to do injustice ’’ to that gentleman 
or the work itself. We had no such 
intention. On the contrary, we sup- 
posed it would be for the good of all 
concerned, that it should be known how 
this work was made, in order that a fair 
judgment might be entered up in ac- 
cordance with the real merits of the 
case; for it is obviously unjust to hold 
Mr. Curtis to a degree of responsibility, 
that he would properly be subject to, if 
this whole work had been made by him 
alone. Now, there is nothing in the 
work itself to show that such was not 
the case. The contrary would be a 
fair inference. We presume no one 
will pretend that this work can be as 
perfect as it would be if the whole 
labor had been performed by Mr. Curtis 
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alone; and no one who knows that 
gentleman, or who has examined his 
other published works, which attest his 
learning and ability, would suggest a 
doubt that the last two volumes would 
be equal to the first, in all respects, if 
he could have had time to prepare them 
himself, in the same manner that the first 
two were prepared. In our judgment, 
these volumes are as well done as an 
digest made on this plan would be likely 
to be done. There is no reason ever to 
expect a better digest of all the Ameri- 
can reports, for the reasons stated in 
our last; and we consider this as well 
worth to the profession all that the pub- 
lishers ask for it. It should be borne 
in mind that this work comes down 
only to the year 1835; a fact that will 
account for a great many apparent de- 
ficiencies. A supplement is now in 
active preparation, which will include 
a digest of all the reports of the United 
States, except the chancery, up to 
1847, with a complete table of cases. 
When this volume is in the hands of 
the profession, they will be able to 
judge of the completeness and useful- 
ness of the whole work. We under- 
stand from the publishers, that this sup- 
plement will be issued early in the next 
year. 


To the Editor of the Law Reporter. 

Dear Sir, — Some remarks made in 
your last number, upon the second and 
third volumes of the United States 
Digest, are certainly ‘‘ calculated to do 
injustice ’’ to me, quite as much as the 
real defects of the work itself. It is 
not my purpose to enter into a vindica- 
tion of the work, or to apologize for its 
faults ; but simply to state what degree 
of responsibility attaches to me for such 
defects as it contains. 

This Digest, projected by Mr. Met- 
calf, remained suspended for a long 
time after the publication of the first 
volume. The present publishers be- 
came the owners of the copyright, but 
Mr. Metcalf declined to go on with the 
work, having assumed the duties of 
Reporter to the supreme judicial court 
of this state. In November, 1843, 
Messrs. Little and Brown applied to me 
to continue the work, with the requisi- 
tion that the manuscript should be made 
ready for the press in eighteen months. 
I found that there were not far from six 
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hundred volumes of Reports to be in- 
cluded in the whole work, and that 
abstracts from four hundred volumes of 
Reports would have to be prepared, be- 
fore the remaining titles in the law 
could be brought down to the same 
point of time where Messrs. Metcalf 
and Perkins’s volume terminates. Of 
course, no man could execute such a 
book as this in eighteen months, well or 
ill. The publishers perfectly well un- 
derstood that numerous assistants would 
have to be employed, and arrangements 
with different gentlemen in whom I had 
confidence having been made, satis- 
factory provision was made for their 
compensation, and I consented to under- 
take the work. 

The mode in which we proceeded to 
reduce the Augean heaps of all the 
American law that was ever made, 
may not be uninteresting. A careful 
and it is believed perfectly accurate list 
was made of all the Reports ever pub- 
lished in the United States, without 
reference to their rank, dignity, or im- 
portance. This list was repeatedly 
revised by myself and by a gentleman 
who once filled the place of librarian 
at Dane Hall. Having made it com- 
plete, as was supposed, the whole num- 
ber of volumes was then subdivided 
among a number of my professional 
brethren who had engaged to assist me, 
to each of whom was delivered a 
printed list of the titles which the 
work was to embrace, prepared by Mr. 
Metcalf and myself. Every case was 
read, studied, and digested upon paper, 
without relying on the marginal notes, 
and the whole of the manuscript 
“‘copy,’’ when prepared, was in a state 
as nearly approaching to accuracy as 
diligent and faithful persons could make 
it. 

One great object which I kept con- 
stantly in view, and impressed upon 
those who aided me, was to make this, 
if I may so call it, a historical Digest. 
I desired the gentlemen who prepared 
the preliminary matter, not only to omit 
nothing, but not to judge, in any de- 
gree, of the importance, relative or 
absolute, of any decision. Every de- 
cision, good, bad, or indifferent, that 
had ever been made and published in 
this country, was to be chronicled in this 
work, as in a kind of universal index. 
It is not for me to say how nearly suc- 
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cessful the work is, in this respect ; I 
speak merely of the intention and plan. 

Having no interest in this work, and 
feeling very little of the pride of author- 
ship about it, I may say that I believe 
it to be in general an accurate and 
correct Digest. Its faults, of which I 
am quite sensible, result from the nature 
of the undertaking, and the fact, that it 
was not made, and could not have been 
made, by one person, or by two persons. 
It has not the compact and uniform 
character of the admirable volume by 
Messrs. Metcalf and Perkins; but it 
should be remembered that the volumes 
of published Reports in the United 
States increase at a very rapid rate, 
and that it is now six years since the 
first volume was published. Members 
of the profession should, in my judg- 
ment, make some allowance for the 
situation in which the present publishers 
were placed. In order to render this 
work useful, it was necessary to bring 
it down to the present time, so that 
annual supplements might hereafter be 
published. But a long interval had 
elapsed since the publication of a vol- 
ume containing only one-third of the 
titles of the law, and in the mean 
time two hundred additional volumes of 
Reports had appeared. The work was 
to be continued by making the other 
two-thirds of the titles, and then the 
arrears were to be brought up in some 
way, so as to render the work at length 
complete. ‘The most practicable mode 
seemed to be to close the second and 
third volumes, in each series of Reports, 
where Mr. Metcalf had closed his 
titles, and then to include in a supple- 
mental volume the Reports subsequent- 
ly published, embracing all the titles 
from the beginning to the end of the 
alphabet. It is owing to the adoption 
of this arrangement, that the profession 
has been put in possession of the 
second and third volumes, and I think 
that it was only through this and the 
other arrangements made, that the work 
has been continued at all. 

I am, with real regard, 
and truly yours, 
Grorce T. Curtis. 
Boston, Aug. 20th, 1846. 


Society ror Promotine THE AMEND- 
MENT OF THE Law. — We have already 
had occasion to call the attention of our 
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readers to the English Society for Pro- 
moting the Amendment of the Law, 
composed of leading men in all the in- 
fluential classes of society in that coun- 
try, embracing among its corresponding 
and honorary members many foreign 
—_ and having at its head Lord 
Jrougham, supported by Lord Denman, 
Lord Campbell, and many of their 
most conspicuous legal names. One of 
the members in this country has re- 
ceived and sent us the following minute 
of a public meeting of the Society, held 
on the 6th of June, 1846, and we pub- 
lish it as illustrative of the operations of 
this association. The questions agi- 
tated are of great interest, and though 
some of them are of a local character, 
others touch the heart-strings of uni- 
versal jurisprudence. 

‘* At a public meeting held at the 
rooms of this Society on the 6th of 
June, 1846, Lord Brougham in the 
chair, 

1. It was proposed by Lord Mon- 
teagle, seconded by Mr. Serjeant D’- 
Oyly, and carried unanimously, that 
the well-considered and practical amend- 
ment of the law is of the utmost im- 
portance to all classes of the commu- 
nity, and that this object may be ad- 
vantageously promoted by a Society 
composed of members of all classes of 
the legal profession, and other persons 
not belonging to that profession desir- 
ous of cooperating with them. 

2. It was proposed by the Marquis 
of Clanricarde, K. P., seconded by 
Lord Beaumont, and carried unani- 
mously, that the transfer of real proper- 
ty is greatly impeded by the existing 
system of conveyancing, and that the 
market value of land is thus kept down 
below its just price. 

3. It was proposed by Mr. Bethell, 
Q. C., seconded by Mr. Spence, Q. C., 
and carried unanimously, that the pro- 
ceedings of the court of chancery re- 
quire great and extensive amendment. 

4. It was proposed by Mr. Commis- 
sioner Fane, seconded by Mr. James 
Stewart, and carried unanimously, that 
the law of debtor and creditor occasions 
great dissatisfaction throughout the 
trading and other branches of the com- 
munity, inasmuch as it is neither suffi- 
ciently considerate towards the honest 
debtor, nor sufficiently stringent towards 
the dishonest debtor. 
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5. It was Se way by the Duke of 
Richmond, K. G., seconded by the 
Marquis of Normanby, and carried 
unanimously, that great as are the 
amendments which have been recently 
effected in the criminal law, much yet 
remains to be done both with respect to 
punishment and procedure, more es- 
pecially as regards the system of se- 
condary punishments and the treatment 
of juvenile offenders, and the due pre- 
paration of a crimina! code or digest. 

6. It was proposed by the Earl of 
Radnor, seconded by Mr. Ewart, M. P., 
and carried unanimously, that the ex- 
isting system of framing public acts of 
parliament is deficient in clearness and 
uniformity of language, and that it is 
desirable that some measure should be 
adopted to insure these manifest advan- 
tages to the houses of parliament, the 
courts of justice, and the public at 
large. 

7. It was proposed by Mr. Hume, 
M. P., seconded by Mr. Duckworth, 
and carried unanimously, that in an 
especial manner some improvement in 
the course of legislative procedure is 
required for transacting the private and 
local business of the country in parlia- 
ment, in a manner satisfactory to all 
parties and consistent with the un- 
doubted privileges of parliament. 

8. It was proposed by Mr. Starkie, 
Q. C., seconded by the Duke of Rich- 
mond, K. G., and carried unanimously, 
that the thanks of this meeting are due 
to Lord Brougham, for his able and im- 
partial conduct in the chair. 


To the Editor of the Law Reporter. 

Tue Criminat Laws or Arkansas. 
—lI write to you with reference to an 
article in the Reporter for March, 1846, 
entitled Capital Punishment in the United 
States. The writer of that has selected 
Arkansas as one of five states that are 
distinguished for the general inferiority, 
and by pretty strong implication, the bar- 
barity of their criminal laws. The re- 
marks of the writer would have been 
just so far as they applied to this state, 
if his immediate subsequent assertion 
had been true, that Arkansas had no 
penitentiary. That portion of the arti- 
cle which referred to Arkansas must 
have been based upon the title of Crim- 
inal Jurisprudence in the Revised Stat- 
utes of Arkansas, published in Boston, 
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1838. I freely admit that a perusal of 
that portion of the statutes is calculated 
to disgrace the book and the state, and 
justifies severer observations than the 
writer has troubled himself to make. 
But that law was in force but a short 
time. The same year of its enact- 
ment, and before the state had existed 
three years, a penitentiary was estab- 
lished, and the penal code remodelled 
to correspond to it. 

The new code repeals most of the 
old, and affixes punishment to the prin- 
cipal crimes as follows : — By confine- 
ment at hard labor in the penitentiary, 
for murder in the second dégree, from 
five to twenty-one years; for voluntary 
manslaughter, from two to seven years ; 
for involuntary manslaughter, any time 
not exceeding one year; for arson, from 
two to ten years; for rape, five to twen- 
ty-one years; for sodomy, and carnally 
knowing or unlawfully abusing a female 
child under puberty, five to twenty-one 
years ; for incest, three to ten years ; 
for bigamy, three to seven years; for 
burglary, same as bigamy ; for robbery, 
from one year to fifteen years; kidnap- 
ping, three to twenty-one years; for 
negro stealing, five to twenty-one years ; 
horse stealing, five to fifteen years ; 
other larceny, one to five years; re- 
ceiving and buying stolen goods, same ; 
for perjury, five to fifteen years. 

Such is an epitome, as far as it goes, 
of the criminal law of this state, with 
the exception of the crime of rape. The 
punishment of rape was at first death, 
as stated in the article referred to; then 
it was changed, as I have written, by 
the general modification of the penal 
code. The legislature of 1842-3 again 
made rape a capital offence — why, I 
know not, nor do I think the honorable 
body ean give any reason for the altera- 
tion. Our laws recognize three capital 
offences: treason, murder in the first 
degree, and rape. 

To all practical purposes, there is no 
such crime as treason. Arson never 
was a capital offence here; but if death 
resulted in consequence of arson, it was 
declared to be murder. 

Does the foregoing sketch justify the 
classification that the article written of 
makes of this state’ Arkansas has sins 
enough to account for; let her not be 
charged with barbarous or cruel legis- 
lation. Murder in the first degree is 
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defined to be all murder perpetrated by 
poison, by lying in wait, in committing 
or attempting to commit, arson, rape, 
robbery, burglary or larceny, and every 
kind of wilful, deliberate, malicious and 
premeditated killing. Persons com- 
mitting any of the crimes specified (ex- 
cept that of involuntary manslaughter) 
are disqualified from holding office, and 
from voting in any election. The pun- 
ishment is always assessed by the jury. 

My aim has not been to give an en- 
tire view of our criminal jurisprudence, 
but to correct such errors as the Report- 
er has been the innocent medium of 
promulgating, and to particularize the 
punishment affixed to a sufficient num- 
ber of crimes, to afford your readers an 
opportunity of judging whether Arkan- 
sas ought to be placed by the side of 
South Carolina, who, according to the 
writer of the article, admits the author- 
ity of the English laws in awarding 
punishment to criminals. 

Your obedient servant, 
H. F. Farrcuitp. 
Pocahontas, Arkansas, Aug. 1, 1846. 


Camsripce Law Scuoor. — Recent 
changes in this institution are thus an- 
nounced in the Boston Daily Adver- 
tiser: We understand that Prsthees 
Greenleaf has been appointed Dane 
Professor of Law in Harvard Univer- 
sity. The place of Royall Professor of 
Law, so long and so ably filled by Mr. 
Greenleaf, has been accepted by the 
Hon. William Kent, late one of the 
Circuit Judges of the State of New 
York. The friends of the University 
have reason to congratulate themselves 
upon these appointments. Professor 
Greenleaf has been long known and 
honored in our community as an excel- 
lent lawyer and an admirable instructer ; 
and his recent contributions to the lite- 
rature of the profession have given him 
a wide and extended reputation, wher- 
ever the law is studied and practised. 
His past labors and successes afford 
ample assurance of his ability to dis- 
charge worthily and honorably the du- 
ties to which his appointment as Dane 
Professor will call him. 

The appointment of Judge Kent is a 
truly auspicious event to the College. 
He is one of those few men who have 
achieved the difficult task of adding 
honor to a name honorable by inherit- 
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ance. He was for many years in large 
practice in the city of New York, where 
his learning, industry, fidelity, and pu- 
rity of life and character secured him 
the highest confidence and respect of a 
large circle of friends and clients. His 
appointment to the bench gave univer- 
sal satisfaction ; a satisfaction justified 
by the distinguished ability with which 
he discharged the duties of his high 
office. After some three or four years, 
the exhausting labors of the bench 
proved too arduous for his strength, and 
he resigned his seat, to the deep and 
universal regret of the bar and the pub- 
lic. He has recently returned to Amer- 
ica, after an absence of more than a 
year in Europe. He ‘s a man not more 
respected for his attainments and abili- 
ties, than beloved for his warmth of 
heart, his simplicity of character, and 
purity of life and conversation. He is 
now in the prime of life and in the full 
vigor of his powers, and we reasonably 
hope from him a long period of valua- 
ble service. He presents in his own 
person that model of a good lawyer 
and a good man, whose silent influence 
is more persuasive than the most elo- 
quent oral teaching. Under such au- 
spices we may feel assured that the law 
school at Cambridge will maintain the 
high place in the estimation of the com- 
munity which it has heretofore held, 
and that the large heritage of useful- 
ness and renown bequeathed by that 
great and good man, who is still so re- 
membered and so mourned, will not be 
wasted or lost in the hands of his suc- 
cessors. 


WMotch-Pot 


It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
on ong with other things put together. — Liileton, § 237 

Our leading article this month is from the 

n of a leading mind in the state of New 

ork. We are not prepared to assent to all 
the conclusions to which he arrives, in part 
perhaps because the practical evils which he 
points out have not been much felt in our 
state, where it is provided by statute that 
the court shall, on the motion of either party 
in any suit, examine on oath any person who 
is called as a juror therein, to know whether 
he is related to either party, or has any in- 
terest in the cause, or has expressed or form- 
ed any opinion, or is sensible of any bias or 
prejudice therein, and the party objecting to 
the juror may introduce any other competent 
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evidence, in support of the objection ; and if 
it shall appear to the court, that the juror 
does not stand indifferent in the cause, ano- 
ther shall be called and placed in his stead, 
for the trial of that cause. 

At the late commencement of Dartmouth 
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College the honorary degree of LL. D. was 
pain al on the a. Richard Fletcher, of 


Boston. 
The same degree has been conferred on 


Daniel Lord, Esq. of New York, by Yale 


College. 





Obituary Notices. 


_—_ ——— 


Died, at Folkestone, in England, July 6, 
Sir Nicotas Conyneuam Trxpat, Lord 
Chief Justice of the common pleas, in his 
70th year. In a notice of the deceased in the 
London Times, it is stated that a few days 
before his death, he attended the hearing of 
an Irish appeal in the house of lords—“ Sheehy 
v. Lord Muskerry.” On leaving the house he 
complained of excessive heat, and appeared to 
be almost fainting. He was, within a few 
hours, seized with paralysis of the left leg, 
extending, as we understand, to the hipjoint ; 
and, after the lapse of two or three days, his 
medical adviser recommended him to proceed 
to the seaside. Without delay he repaired to 
Folkestone, accompanied by his son, Captain 
Tindal; but there he unhappily experienced 
a renewal of his alarming malady. Several 
members of his family were summoned, 
though little more than in time to witness his 
dissolution. He was descended from an old 
Essex family, and his father, Robert Tindal, 
who was a solicitor, resided for many years, 
if not the whole of his life, at Chelmsford, in 
Essex. After the usual course of schoo! edu- 
cation, he entered at Trinity College, Cam- 
bridge, in the year 1795, and within four years 
of that period, in 1799, he took the degree 
of A. B., and that of A. M. in 1802. In the 
former year he was eighth wrangler, and senior 
Chancellor's medallist. In the month of Oc- 
tober, 1801, he was elected a fellow of his 
college, and held the fellowship for eight years. 
Immediately after taking his master’s degree, 
he became a student of Lincoln’s-Inn, by which 
society he was eventually called to the bar. 
Shortly after his admission to Lincoln’s-Inn, 
he entered upon practice with very consider- 
able success as a special pleader, and Lord 
Brougham was among the number of his 
pupils. His high reputation brought him so 
many clients that at a very early age he 
thought it safe to Ly to the bar, and accord- 
ingly he was called in Trinity Term, 1809. 
In the Court of King’s Bench, and on the 
Northern Circuit, every year brought Mr. 
Tindal additional reputation as a lawyer, but 
very little fame as an advocate. He was never 
at a loss for a case; he could always expound 
a principle; he could give the history of an 
statute, and with great Fae ny set fort 
its provisions; he could argue any point, 
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parently sound ; but a knavish witness could 
elude his examination, and an apathetic jury 
were never warmed hy his eloquence: yet he 
had what the profession calls a “ capital busi- 
ness ;” anda large income rewarded his learn- 
ing, his industry, and his high reasoning fac- 
ulties. The natural process by which lawyers 
seek advancement in their profession is to get 
into parliament. Mr. Tindal, however, en- 
joyed a distinguished opportunity of “ml 
ing before one house of parliament long before 
his election as a member of the other. A bill 
of pains and penalties was preferred against 
the Queen of George 1V., and in one of the 
most extraordinary proceedings that our his- 
tory records Mr. Tindal was called upon to 
bear his part. He, conjointly with several 
others, was counsel for the Queen. How far 
his astuteness and knowledge rendered him an 
efficient assistant to Her Majesty's attorney 
general was a matter not very apparent at 
that period. That he was — of giving 
valuable hints to his more showy brethren, 
Lords Brougham and Denman, there can be 
no doubt, but his oratory was not of the order 
to neutralize the dazzling ingenuity of Copley, 
or to cope with the wily manauvres of a cloud 
of Italian witnesses. Hence, though he en- 
joyed the honor of being a Queen’s advocate, 

e obtained with the public little additional 
reputation from his share in this extraordinary 
inquiry. We now follow him to the house of 
commons, to which assembly in the year 1324 
he was returned by the Wigton district of 
burghs; and here also we can say but little 
for his qualifications asa public speaker. His 
manner was cold, dry, and unimpressive ; his 
political and historical knowledge displayed 
itself to small advantage; it bore upon few 
questions, and not even upon those with much 
power. One would have expected that his 
talents and learning as a lawyer must have 
often enabled him to enlighten the house on 
legal difficulties, but yet he had not a popular 
mode of discussing even questions of law. 
Nevertheless, a better man for the office of 
solicitor general could not be found amongst 
the tory lawyers in the month of September, 
1826, when Sir C. Wetherell became attorney 
general, in consequence of the elevation of 
Sir John Copley, afterwards Lord Lyndhurst, 
to the Mastership of the Rolls. At this time 
Mr. Tindal became Sir Nicolas, but he still 
remained without any very material increase 
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of professional fame, nor was he called upon 
during his tenure of office to assist in any 
important prosecution on behalf of the crown, 
Sir J. Copley, who had represented the Uni- 
versity of Cambridge, became Lord Chancel- 
lor in the year 1827, during the Canning ad- 
ministration ; thereupon a vacancy occurred 
in the representation of that constituency, and 
Sir Nicolas Tindal solicited its suffrages. 
Mr. William John Bankes, though also a tory, 
went down to Cambridge to oppose him; the 
result of the polling was 479 for Sir Nicolas 
Tindal, and 378 for Mr. Bankes. He had 
been chosen for Harwich at the general elec- 
tion in 1826, but of course readily withdrew 
from that borough to enjoy the honor of repre- 
senting his alma mater. Eventually, how- 
ever, he became perfectly satisfied with two 
years’ possession of this much envied dis- 
tinction. Gout, irritability, and Sir Thomas 
Wilde, combined their united virulence to 
drive poor Lord Wynford almost beside him- 
self. The chief seat in the common pleas 
therefore became vacant, and a prize within 
the grasp of the solicitor general. Sir Robert 
Pee! represented Oxford, Sir Nicolas Tindal 
Cambridge ; the one was leading minister in 
the lower heuse, and the other second law 
officer of the crown ; the one proposed Catho- 
lic emancipation, the other supported it; the 
one retained his place in the cabinet and lost 
his seat for Oxford; the member for Cam- 
bridge gave up his seat for that university, 
but obtained a seat upon the bench ; and in 
the month of June, 1829, became chief justice 
of the common pleas, which position he occu- 
pied during the long period of 17 years; 
although, under the 6th of George IV., cap. 
83, he might, at the end of 15 years, have 
claimed exoneration from the toils of that 
high station. 


In New York, Witt1am M. Price, Esq., 
counsellor at law, aged 59. He was a native 
of England and a man of considerable talent. 
A few years ago he ranked high as a criminal 
lawyer, and for a long time was in a very 
lucrative practice. In 1$34, he was appointed 
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United States District Attorney for the south- 
ern district of New York, which office he 
held until 1837, when he resigned it under 
circumstances not entirely creditable, and 
went abroad. In two years he returned and 
resumed the practice of his profession, but 
with little success. He shot himself in the 
head with a pistol in the pistol gallery attached 
to Ottignon’s gymnasium, in Canal street. 
From letters found in his pocket, says the New 
York Commercial Advertiser, one addressed 
to his wife and the other to the coroner, it ap- 
pears that pecuniary difficulties were the cause, 
all his effects being under seizure on execu- 
tion. In one of these letters he says, that in 
his hours of prosperity he had freely loaned his 
thousands, and now when he stood in need of 
assistance, he was coldly repulsed by those 
whom he had formerly so cheerfully served. 
His son, who is aclerk at the Astor House, 
was sent for, and as soon ashe saw the corpse 
of his father, who had rushed unbidden into 
the presence of his Maker, he fell to the floor 
senseless, and was carried out of the room. 
£x-Recorder Tallmadge was among the ear- 
iest to visit the spot, and gave way toa burst 
of irrepressible tears, as he beheld the cold 
remains of one with whom he had been on 
terms of close intimacy for so many years, 
and from whom he had parted but a few hours 
before in health. The coroner's jury returned 
a verdict of suicide, and his body was removed 
to his own residence. 


Diep, in Ashfield, Mass. 3d. ult. the Hon. 
Exisan Payne. He was the oldest member 
of the Franklin County Bar. He was Judge 
of the old court of sessions, and had held 
many places of honor and trust in that 
county. 


In Detroit, Michigan, Fisher Ames Harp- 
inc. He was a native of Dover, Mass., and 
a of Harvard University of the class 
of 1833. He studied law with Hon. Daniel 
Webster. At the time of his death, he was 
one of the editors of the Detroit Daily Adver- 
tiser. 





Insolvents in {Mlassachusetts for July. 


——— 














Commencement 





Name of Insolvent. | Residence. Occupation. of Proceedings.|“™ of Master or Judge. 
Adams, Seaver, Boston, Broker, | July 25, (Bradford Sumner. 
Adams, William R. Topsfield, Shoemaker, «3, |John G. King. 
Barker, Levi L. Boston, Housewright, “ 6, |Bradford Sumner. 
Bartlett, Alfred P. Worcester, Carpenter, « 99° |Chas. W. Hartshorn. 
Bartlett, Edmund, Newburyport, Gentleman, “ 10, |Ebenezer Moseley, 
Batchelder, Ezra, Jr. Danvers, Shoe Manufacturer, “ 30, |David Roberts. 
Bean, Jedidiah P. Boston, Painter, “ 15, (George S. Hillard. 
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Name of Insolvent. 





Bearse, Lothrop 3. 
Boss, George H. 
Bradlee, Paul B. 
Bradlee, Warren, 
Branan, James, 
Briggs, H. M. 
Brown, William, 
Center, John, 


Chamberlin, Richard W. | 


Child, George H. 
Clark, William, 
Colley, Ephraim 8. 
Collins, Jonathan, 
Collins, Marshall, 
Craig, Daniel, 
Courtney, Abraham V. 
Crossett, Truman, 
Curtice, Cyrus, 
Dadman, Marshall, 
Davis, Kodman J. 
Dickinson, Sylvester, 
Dickinson, Truman, 
Dyer, John H. 
Edes, Abiel, Jr. 
Emery, William H. 
Fales, Joseph J. 
Fletcher, Lucian M. 
Forrest, Asa M. 
Fuller, Silas, Jr. 
Furber, George W. 
Gilbert, Erastus, 
Goodwin, Samuel J. 
Graham, David K. 
Green, Orion, 
Grover, Charles E. 
Harley, Robert, 
Hodgdon, Stephen B. 
Jenks, Jeremiah 
Jenks, Thomas T. 
Judkins, E. 8. 
Kneeland, Sylvanas, 
Knight, William E. 
Kurtz, John, 

Long, Claudius B. 
Lord, Ephraim, 
Lovejoy, Joseph, 
Lummus, Edward A. 
Mitchell, George, 
Morss, Daniel J. 
Munroe, James, 
Norris, Harry, 
Norris, Peter R. 
Norris, ‘Thomas, 
Noyes, William A. 
Pepper, Hart, 
Phipps, George W. 
Pierce, Abraham, 
Preston, John, 
Prichard, Edward, 
Reynolds, N. J. 
Rice, Charles, 

Rice, Jonathan, 
Richards, Albert, 
Richards, Edwin, 
Rivers, Benjamin, 
Robinson, John, 
Smith, James M. 
Snow, Samuel 8. 
Spear, Joshua H. 
Spiller, Newcom, 
Spooner, Benjamin A. 
Stiles, Gideon, 
‘Thompson, Sumner 8. 
Tucker, Joseph C. 
Walker, James, 
Webster, George W. 
Wild, Athertown T. 
Willis, Joseph N. 
Wood, John, 


| Residence. Occupation. 
Chatham, Yeoman 
Fitchburg, Cotton Manufacturer, 
Newbury port, Merchant, 
Newbury port, Merchant, 
Charlestown, Trader, 
Boston, Gentleman, 
Worcester, Architect, 
Roxbury, Broker, 
Salem, Trader, 
oston, Book keeper, 
Lynn, Yeoman, 
Boston, Mechanic, 
Dartmouth, Farmer, 
Southborough, Cordwainer, 
Dorchester, Blacksmith, 
Charlestown, Pedler, 
Westfield, Music Teacher, 
Roxbury, Yeoman, 
Marlborough, Baker, 
Salem, Dancing Master, 
Amherst, Carpenter, 
Ware, Mechanic, 
Braintree, Trader, 
‘Taunton, Blacksmith, 
Boston, Gentleman, 
Boston, Physician, 
Medford, Laborer, 
Roxbury, Cabinet Maker, 
Lynn, Trader, 
Newbury, Trader, 
Prescott, Butcher, 
Marblehead, Trader, 
Palmer, Spinner, 
Boston, Carpenter, 
Gloucester, Trader, 
Boston, Trader. 
Boston, Housewright, 
Natick, Trader, 
Natick, Trader, 
Roston, Gentlewoman, 
Boston, Gentleman, 
Newbury, Housewright, 
Boston, Baker, 
Worcester, Furniture Dealer, 
Salem, Merchant Tailor, 
Roxbury, Cordage Manufact’r, 
Lynn, Trader, 
Boston, Housewright, 
Boston, Housewright, 
North Bridgewater, Cordwainer, 
Monson | Trader, 
Cambridge, Housewright, 
Monsen, Trader, 
Worcester, Furniture Dealer, 
Granville, Laborer, 
Roxbury, Merchant, 
Roxbury, Chaise & Har’sa M’r, 
Danvers, Yeoman, 
Lee, Millwright, 
Boston, Trader, 
Marlborough, Manufacturer, 
Marlborough, Manufacturer, 
Pawtucket, Cabinet Maker, 
Roxbury, Stabier, 
Chelsea, Builder, 
Charlestown, Coppersmith, 
Lowell, Trader, 
Athol, Stone Mason, 
Quincy, Yeoman, 
Boston, Laborer, 
Southbridge, Physician, 
Southwick, Farmer, 
East Bridgewater, |Railroad Contractor, 
on, Gentleman, 
Fall River, Laborer, 

n, ‘Gentieman, 
Braintree, Trader, 
Southbridge, Manufacturer, 
Medford, Bootmaker, 








Commencement 
of Proceedings. 
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Name of Master or Judge. 


iN. Marston. 
Charles Mason. 
David Roberts. 
David Roberts. 
George W. Warren. 
Bradford Sumner. 
Isaac Davis. 

David A. Simmons. 
John G, King. 
Bradford Sumner. 
John G, King. 
Bradford Sumner. 
Oliver Prescott. 
Isaac Davis. 
Nathaniel F. Safford. 
George W. Warren. 
William G. Bates. 
8. Leland. 

'Nathan Brooks. 
John G. King. 
,Ithamar Conkey. 
Mark Doolittle. 

)8. Leland. 

Horatio Pratt. 

| Bradford Sumner. 

| Bradford Sumner. 
‘George W. Warren. 
|D. A. Simmons. 
John G. King. 
David Roberts. 
Mark Doolittle. 
John G, King. 

E. D. Beach. 
George S. Hillard. 
John G. King. 
Bradford Sumner. 
Bradford Sumner. 
Nathan Brooks. 
{Nathan Brooks. 
Bradford Sumner. 
Bradford Sumner. 
David Roberts, 
George 3. Hillard. 
/Henry Chapin. 
jGeorge W. Warren. 
Ss. Leland. 

|David Roberts. 

| Bradford Sumner. 
‘Bradford Sumner. 
|Welcome Young. 
'E. D. Beach. 

is. P. P. Fay. 

|E D, Beach. 
Henry Chapin. 
|William G. Bates. 
,D. A. Simmons. 

S. Leland. 

John G. King. 

|H. Byington, 

| Bradford Sumner. 
8. P. P. Fay. 

8. P. P. Fay. 

|C. J. Holmes. 

'D. A. Simmons. 
George S. Hillard. 
|George W. Warren. 
|S. P. P. Pay. 
|Charles Mason. 

S. Leland. 
Bradford Sumner. 
Chas. W. Hartshorn. 
|William G. Bates. 
Welcome Young. 
Bradford Sumner. 
Cc. J. Holmes. 
Bradford Sumner. 
S. Leland. 

B. F. Thomas. 











Henry Chapin. 





Fe yaa 














